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First General Counsel’s Report

I INTRODUCTION

This matter concerns bank loans obtained by 2004 Democratic presidential candidate
Senator John Kerry in December 2003, most of the proceeds of which he in turn loaned to his
presidential primary committee, John Kerry for President, Inc. (“the Committee”). The
complainant alleges that the Committee may have accepted, and the Senator’s spouse Teresa
Heinz Kerry may have made, an unreported and excessive contribution “to the extent that [Mrs.
Heinz Kerry’s] property rights in the Kerry family home or any other jointly-held property are
pledged as collateral for any or all of the secured loans received by the Committee.” Complaint
at 1.

As discussed below, publicly available property records raise the possibility that a senior
lien on collateral property securing a $6.4 million loan Senator Kerry obtained in connection with
his campaign may have caused his share of the collateral property to be less than the amount of
the loan, thereby triggering a possible excessive contribution by Mrs. Heinz Kerry. Moreover,
based on the operation of Massachusetts law governing tenants by the entirety, the available
information raises a question as to whether Mellon Trust made the $6.4 million loan to Senator
Kerry on a basis that assures repayment, triggering possible violations of 2 U.S.C. § 441b by the
Committee and Mellon Trust. In order to obtain the facts necessary to analyze these issues
further, we recommend the Commission find reason to believe that Teresa Heinz Kerry made and
the Committee accepted an excessive contribution and that Mellon Trust made and the

Committee accepted a prohibited contribution which it did not properly report.
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L IL. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

On December 18, 2003 Senator John Kerry announced that he was loaning $850,000 to
his presidential primary campaign and was seeking a mortgage on his personal residence to
obtain additional campaign funds. Thomas B. Edsall, Kerry Mortgages Home to Keep
Campaign Afloat; Fundraising Falling Short for Presidential Hopeful as Primaries Demand
Increased Spending, The Washington Post, December 19, 2003, available at 2003 WL
67894691. At the time, Senator Kerry was facing strong opposition in the first two Democratic
primaries -- the January 19, 2004 Iowa caucuses and the January 27, 2004 New Hampshire
primary -- and was reportedly running low on funds to meet the increased staff, travel, and
advertising demands leading up to them. Id.; Sharon Theimer, Kerry Taps His Own Fortune,
The Deseret News, December 19, 2003 at A10, available at LEXIS, News & Business Database;
and Patrick Healy, Kerry Mortgage to Help Fund Race, The Boston Globe, December 19, 2003
at Al, available at 2003 WL 66483547.

The Committee’s disclosure reports reflect that Kerry in fact loaned his campaign $1.1
million in the form of proceeds from a series of three “smaller” loans between December 12 and
December 19, 2003 as he was seeking a larger mortgage loan on his personal residence.
According to the Schedule C-1s contained in the Committee’s January 2003 Year End Report, as
amended, the loans comprising the $1.1 million derived from lines of credit at two banks, Mellon
Bank, N.A and Citizen’s Bank. The Mellon Bank loans, $500,000 received on December 12,‘
2003 and $250,000 received on December 19, 2003, were reported as draws from an unsecured
credit line. The third loan, $350,000 received on December 15, 2003, was reported as a draw on

a home equity line of credit from Citizen’s Bank that was secured by the Senator’s residence, a
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town home located in the Beacon Hill area of Boston. The property owners of record for the
residence are Linda K. Smith and Mellon Bank, N.A., Trustees of the T & J Louisburg Square
Nominee Trust. Response of Teresa Heinz Kerry. Senator Kerry and Mrs. Heinz Kerry are the
beneficiaries of the trust as tenants by the entireties. Id. and Response of the Committee at 2.
Senator Kerry soon obtained the fourth and larger loan he was seeking from Mellon Trust
of New England, N.A. (“Mellon Trust”), a $6.4 million loan secured by another mortgage on the
Boston town home residence (alternatively referred to as “the collateral property”) on
December 19, 2003, and on or about December 23, 2003, he officially announced that he
borrowed those funds to lend to his campaign. Thomas B. Edsall, Kerry Lends Campaign $6.4
Million; House Mortgaged as Funds Dwindle, The Washington Post, A Section, December 24,
2003, available at 2003 WL 67895772. According to the Committee’s disclosure reports,
Senator Kerry used the proceeds of the $6.4 million loan to pay off the previous three credit-line
draws, apparently including interest on one or more of the loans, and loaned the Committee
$1,787,965.80 on December 24, 2003."! On January 5, 2004, he loaned the Committee an
additional $3.4 million from the proceeds of the mortgage loan. Finally, on January 14, 2004, he
loaned the Committee $100,000, the source of which was reported as the Senator’s personal
funds. All told, as of January 14, 2004, Senator Kerry had loaned his Committee a total of

$6,387,985.80, $6,287,965 of which he obtained through a bank loan and credit line draws.

! As discussed m Section ILB of this report, the Commuttee’s Schedule C-1s show the $6.4 mullion loan as

two separate loans received on two separate dates. In the 2003 Year End Report, as amended Schedule C-1 shows a
loan from Mellon Trust 1n the amount of $2,904,870 35 received on December 24, 2003. Schedule A shows that
Senator Kerry loaned the Commuttee $1,787,985.80 on that date, and the Schedule C-1s for each of the earher credit
line draws state that these draws were “repaid through proceeds of 12/24/03 loan.” Thus, the $2,904,870 loan
amount reported 1n the Schedule C-1 appears to consist of the $1,787,985.80 loaned to the Commuttee and the
repayment of the outstanding $1,100,000 in credit line draws, leaving $16,884.55 unaccounted for. That amount
may be the interest owed on the credit line draws. Schedule C-1 contained 1n the 2004 February Report shows a $3.4
mulhion loan from Mellon Trust dated January 5, 2004. The mortgage document, however, recites that Senator Kerry
signed a promussory note, dated December 19, 2004, 1n the amount of $6.4 mullion. Attachment 1 at 2.
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The loan note and any related loan documents have not been provided, but the publicly
available Mortgage and the Adjustable Rate Rider appended to it show that the $6.4 million loan
provided for a 3.125% variable interest rate, periodic payments and a due date of January 1,
2034. Attachment 1. News reports also indicated that the loan provided for interest-only
payments for the first ten years of the loan, a fact that appears to be supported by the
Committee’s monthly payments of $16,666.67 to “Mellon Private Mortgage” beginning in
February 2004 for “loan interest” and by language in the Rider.

On July 21, 2004, the Committee repaid the loans Senator Kerry had made to it, including
interest and costs.>

B. Possible Excessive Contribution from Mrs. Heinz Kerry

Complainant asserts that the value of Senator Kerry’s interest in the jointly-owned
collateral property is “at best” $3.3 million based on a Boston Herald article that noted the City
of Boston Assessing Department had assessed the property for tax purposes at $6.6 million as of
January 3, 2003. Accordingly, the Complainant maintains that the Committee accepted and
Teresa Heinz Kerry made an unreported and excessive contribution “to the extent that” Mrs.

Heinz Kerry’s property rights in the collateral property or other jointly-held property pledged as

2 The Washmgton Post article that reported the interest-only terms of the $6.4 mullion loan stated that the

Mortgage Bankers Association had calculated the monthly nterest payments at a 3.125% rate to be $16,667,
precisely what the Commuttee began reporting as payments for loan interest in February 2004. See Thomas B.
Edsall, Kerry Lends Campaign 36 4 Million, House Morigaged as Funds Dwindle, The Washington Post, December
24,2003 at LEXIS, News & Business Database. A provision of the Rider governing how and when the adjustable
mterest rate would be calculated appears to refer to nterest-only payments. It states in pertinent part: “During the
first 120 months of this loan, the Note Holder will determune the amount of my new monthly payment that will be
sufficient to pay the monthly interest charges on my loan at my new interest rate. Beginning . .on January 1, 2014,
the Note Holder will determine the amount of the monthly payment that would be sufficient to repay the unpaid
principal m full on the Maturity Date at my new interest rate in substantially equal payments.”

3 The Commuttee properly repaid the loans to Senator Kerry prior to July 28, 2004, the date he accepted the
Democratic presidential nomination, 1n accordance with 2 U.S.C. § 441a(j) and 11 C.F.R. § 116.11,



M
)
W

by
wed
W
w7

11

12

13

14

15

16

17

18

19

20

MUR 5421 . 6 .

First General Counsel’s Report

collateral for secured loans received by the Committee exceeds $2,000, the 2004 limit on
contributions by individuals to authorized committees. Complaint at 1-2.

In response, the Committee states that the appropriate measure of the collateral property’s
fair market value is its appraised value and appends to its response an Appraisal Report prepared
for Mellon Trust that estimates the fair market value of the property as $12.8 million as of
November 23, 2003. Committee Response at 2-3. The Committee maintains that the $6.4
million mortgage placed on the collateral property to secure the loan represents “Senator Kerry’s
share of the market value” of the property. Committee Response at 2. Presumably then, the
Committee disputes that Mrs. Heinz Kerry made an excessive contribution since it maintains that
Senator Kerry’s interest in the collateral property is equal to the $6.4 million loan amount.*

Because he declined to accept public financing, Senator Kerry was permitted to use
unlimited personal funds for his presidential primary campaign, including funds derived from
assets owned jointly with his spouse. See 11 C.F.R. § 110.10 and 2 U.S.C. § 431(26). He was
also permitted to obtain a bank loan secured by property jointly-owned with Mrs. Heinz Kerry
without a contribution resulting from her so long as his share of the property is equal to or
exceeds the amount of the loan that is used for the campaign. See 11 C.F.R. § 100.52(b)(4). See
also 11 C.F.R. § 100.33(a) and (c). As the candidate’s spouse, Mrs. Heinz Kerry was subject to
the same $2,000 contribution limit in connection with the primary election as any other

individual and reached that limit when she made a $2,000 contribution on December 31, 2003.

4 The Commuttee only indirectly addresses what 1t views as the implicit legal allegations of the complamt. In

the main, 1t asks that the Commussion dismuss the complaint, calling 1t speculative, citing its failure to cite to
particular statutory or regulatory provision allegedly violated, and asserting that the Appraisal Report sufficiently
refutes the factual allegations in the complaint.
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The central question then is whether Senator Kerry’s share of the jointly-owned residence was

equal to or greater than $6.4 million loan amount.

The Fair Market Value of the Collateral Property

The Appraisal Report submitted by the Committee was prepared for Mellon Trust by a
certified appraiser with the intention that it be used “only for collateral analysis and/or portfolio
management.” Appraisal Report cover letter dated December 16, 2003. The appraisal estimated
the market value of the collateral property as $12.8 million as of November 15, 2003, the date the
property was inspected by the appraiser. As noted by the Committee, the Commission has
acknowledged that an appraisal by an expert using an acceptable appraisal method is prima facie
evidence of a property’s “usual and normal” market price, a regulatory term it has equated with
the term “fair market value.” See Advisory Opinion Advisory 1984-60. Indeed, as a national
bank, Mellon Trust appears to have been required to obtain an appraisal performed by a state
certified appraiser. See 12 C.F.R. § 34.43 (requiring an appraisal to be performed by a State
certified or licensed appraiser except for certain enumerated transactions none of which appear to
be at issue here).

Based on our review of the appraisal, we conclude that the appraisal was prepared by an
expert using an acceptable appraisal method and thus constitutes prima facie evidence of the fair
market value of the collateral property. The appraiser who valued the property and prepared the
report appears to have been well-qualified: he is vice president and Director of Valuation and
Consulting Services at a century-old Boston real estate firm; he has been state-certified since
1992 and is certified as a general real estate appraiser, a category of appraiser requiring the most
extensive education and experience; he has extensive experience in valuing properties in

connection with sales, financing acquisition and property tax disputes, including numerous “high
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end” residential properties; and he holds an MAI designation from the Appraisal Institute, a
voluntary professional association that issues this designation to members experienced in
commercial, industrial and residential real estate valuation who have met fairly rigorous
education and experience requirements, including comprehensive examinations beyond those
required for state certification. See Appraisal Report at 9 and 12 and the Appendix (addressing
the appraiser’s qualifications), 264 Mass. Regs. Code tit. 264 § 5.0 (listing licensure and

certification requirements) and www.appraisalinstitute.org/about/designations.asp (concerning

MAI requirements). Moreover, the appraiser conducted the appraisal using a sales comparison
approach and prepared his report in accordance with the rules of the Uniform Standards of
Professional Appraisal Practice (“USPAP”), professional ethics and practice standards that have
been adopted by the Massachusetts Board of Registration of Real Estate Appraisers.5 Mass.
Regs. Code tit. 264 § 11.0 (2005) and Appraisal Report at 4.

The fact that the assessed value of the property for property tax purposes diverges from
the market value determined by the appraisal is not enough by itself to rebut the prima facie
showing that the fair market value of the collateral property as of November 1993 was $12.8
million. Differences between the appraised and assessed values of property are not uncommon.
One news article published just before the complaint was filed noted that a smaller townhouse in
the area sold for $8.55 million in January 2004 and a home on the same street that was being
gutted sold for $5.5 million in late 2003. See Glenn Johnson, Campaign 2004/Kerry Loan; 3

Boston Brokers See a Fair Appraisal, The Boston Globe, February 24, 2004 at A20, available at

5 The comparables used by the appraiser include condominiums and property sales dating back three years

from the date of the valuation, which at first blush raise concerns about whether these are truly comparable to the
collateral property, a townhouse. However, the inclusion of larger condominiums and earlier sales appears to result
from the appraiser’s determunation that the comparable market 1s the high-end luxury market 1in Boston’s Back Bay
and Beacon Hill neighborhoods, a relatively small geographic area, a judgment that appears to be reasonable.
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LEXIS, News & Business Database. Those sales figures are, respectively, 69% and 24% more
than the 2004 assessed values of those properties. See also Thomas Keane, Jr., Tax Break Hits
Close to all Boston Homes (op-ed), the Boston Herald, March 3, 20004 available at LEXIS,
News & Business database (based on the author’s random sample of 40 residential sales in
Boston since January 2004, on average, the sales price exceeded the assessed value by 37%).
Although the disparity between the appraised value and assessed value of the collateral property
is larger than those examples, three real brokers consulted in connection with the appraisal
opined that the Kerry residence would sell for between $13 million and $15 million. Appraisal
Report at 64. See also Glenn Johnson, Campaign 2004 (three high-end Boston real estate
brokers said the appraised value of the collateral property set an aggressive but not unreasonable
value).

Given the generally persuasive nature of the Appraisal Report and the fact that an
extensive inquiry into that Report would likely turn on technical concepts of real property
appraisal, we conclude that the preponderance of the currently available information supports
relying upon the Appraisal Report as establishing the fair market value of the collateral property
as $12.8 million.

Senator Kerry’s Share of the Collateral Prope

In light of the $12.8 million appraised value of the residence, Senator Kerry’s share of the
collateral property is considered to be 50% or $6.4 million based on the representation that he
and Mrs. Heinz Kerry are joint beneficial owners of the property as tenants by the entirety.
Massachusetts law provides that a husband and wife are equally entitled to the control,
management and possession of property held by them as tenants by the entirety. Massachusetts

General Laws ch. 209, § 1. Each spouse holds a unitary title to the collateral property in which
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the interests of each extend to the whole and each has an “indestructible right of survivorship,
and the estate remains inseverable and not subject to voluntary partition.” Coraccio v. Lowell
Five Cents Savings Bank, 612 N.E.2d 650, 654 (Mass. 1993). Although Massachusetts permits
either spouse to convey or encumber his or her individual interest in property held as tenants by
the entirety without the consent of the other spouse, a lender acquires only the debtor spouse’s
interest in the property subject to the survivorship interest of the non-debtor spouse which
terminates should the debtor spouse predecease the non-debtor spouse. Id. See also In re:
Snyder, 249 B.R. 40, 44 (B.A.P. 1* Cir.)(2000). In addition, for tenancies by the entireties
created after February 11, 1980, the interest of a debtor spouse is not subject to seizure or
execution by a creditor of that spouse as long as the property is the principal residence of the
non-debtor spouse. Mass. Gen. Laws ch. 209, § 1 (2004).°

Given the limitations on each spouse’s ability to control the property, Senator Kerry
cannot be said to have legal right of access to or control over the full value of the property. See
11 C.F.R. § 100.3(a)(“’Personal funds’ means . . . amounts derived from any asset that, under
applicable State law . . . the candidate had legal right of access to or control over . . . ”). Rather,
Senator Kerry’s share of the property is considered to be 50% of the property value for purposes
of the FECA. See 11 C.F.R. § 100.33(c)(personal funds of a candidate include one-half the value
of property jointly-owned with a spouse unless the instrument of conveyance reflects otherwise)

and Advisory Opinion 1991-10 (permitting a candidate who held property in Massachusetts as

8 Public Records reflect that the Senator and Mrs. Heinz Kerry acquired the property in 1995 so this statutory

provision applies
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tenants by the entirety to consider one half of the equity in the property as his personal funds). 7

Even though Senator Kerry’s interest in the property on its face is equal to the loan
amount, a review of publicly available mortgage documents raises the possibility that there may
have been a senior lien on the property. The appraisal transmittal letter calls special attention to
the “Additional Assumptions and Limiting Conditions” which reads, “I have not considered the
effect upon value of any mortgage on the subject property.” On-line searches of the Suffolk
County Registery of Deeds database reflected two other senior liens on the residence that had not
been discharged as of the appraisal valuation date. The first lien was an October 1996 mortgage
in favor of Citizen’s Bank. A discharge of that $820,000 mortgage was filed on December 23,
2003 although it is dated December 12, 2003. Searches of the database revealed no discharge of
a second lien against the property, also in favor of Citizen’s Bank. The second lien is a
September 9, 1999 open-end mortgage in favor of Citizen’s Bank that secures a $450,000 home
equity credit line issued to Senator Kerry. Attachment 2. This mortgage may have secured the
$350,000 credit line draw reported as one of the earlier December loans Senator Kerry made to
his Committee. See supra, p. 3.

The non-discharged Citizen’s Bank mortgage lien raises a concern as to whether Senator
Kerry encumbered the collateral property in an amount greater than the $6.4 million appraised
value of his share of the property. According to the December 19, 2003 mortgage document, the

Mellon Trust loan was dated December 19, 2003, which suggests that Senator Kerry received one

! The Commuttee’s response indicates that Senator Kerry’s share of the property 1s 50% 1n stating that the

$6.4 million mortgage represents Senator Kerry’s share of the appraised value of the collateral property. See
Commuttee response at 2. It 1s unclear at thus point whether that conclusion 1s based on Senator Kerry’s share of the
beneficial interest under the Trust or whether 1t 1s a legal conclusion based on the joint ownership of the property as
tenants by the entirety.
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loan of $6.4 million on that date. However, the Schedule C-1s filed by the Committee report the
Mellon Trust Loan as two loans totaling $6,304,870: (1) a $2,904,870.35 loan on December 24,
2003 for which part of the proceeds were used to pay off the three smaller loans Senator Kerry
made to the Committee earlier in December, including the $350,000 credit draw on a Citizen’s
Bank home equity credit line that was apparently secured by the collateral property, and $3.4
million loan on January 5, 2004. If Senator Kerry obtained a single loan of $6.4 million as
recited in the mortgage and used part of the proceeds on December 24, 2003 to pay off an earlier
loan secured by the same property, then the unencumbered equity in the collateral property was
less than $6.4 million when he received the Mellon Trust loan on December 19, thereby
triggering an excessive contribution by Mrs. Heinz Kerry, albeit for a short duration.®
Moreover, any subsequent draws against the Citizen’s Bank home equity credit line would have
also resulted in a senior lien affecting the value of Senator’s Kerry’s equity in the collateral
property since, under the terms of an open-end mortgage, future advances are secured by that
mortgage and have the same priority as if the advance was made on the date the open-end
mortgage was recorded. See Mass. Gen. Laws ch. 183, § 28B (2004) and Attachment 2 at 2.
The existence of a senior lien in conjunction with a $6.4 million loan, both secured by the
same property, raises the possibility that Senator Kerry encumbered the collateral property in an
amount greater than his $6.4 million interest in the collateral property, resulting in a possible
excessive contribution by Teresa Heinz Kerry, the beneficial co-owner of the property.
Therefore, we recommend that the Commission find reason to believe that Teresa Heinz Kerry

may have made and the Committee may have accepted an excessive contribution in violation of 2

8 If Senator Kerry received the $6.4 million Mellon Trust loan as two loans on the dates reported in the

Schedule C-1s, then he may not have encumbered his share of the property for more than $6.4 million at any one
time
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U.S.C. §§ 441a(a)(1)(A) and 441a(f), respectively. We also recommend that the Commission
find reason to believe that the Committee violated 2 U.S.C.
§ 434(b) for failing to report the excessive contribution.

C. Possible Prohibited Contribution

The Committee’s reports and publicly- available property records raise an issue as to
whether the Mellon Trust N.A., a national bank, made the $6.4 million bank loan to Kerry within
the ordinary course of business. If not, both the Bank and the Committee may have violated 2
U.S.C. § 441D since national banks are prohibited from making contributions in connection with
election to any political office and political committees are prohibited from accepting them. See
2US.C. § 441b.

The Act exempts from the definition of contribution bank loans made in accordance with
applicable law and in the ordinary course of business. 2 U.S.C. § 431(8)(B)(vii). A loan is
deemed to be made in the ordinary course of business when it meets the following conditions:

1) it bears the usual and customary interest rate of the lending institution for the category of the
loan involved; 2) it is made on the basis that it assures repayment; 3) it is evidenced by a written
instrument; and 4) it is subject to a due date or amortization schedule. 11 C.F.R. § 100.82(a).

Of particular concern is whether the loan was made on a basis that assures repayment.
Commission regulations provide that a loan is made on a basis that assures repayment if the
lending institution making the loan has a perfected security interest in collateral owned by the
candidate receiving the loan, the fair market value of the collateral is equal to or greater than the
loan amount and any senior liens as determined on the date of the loan, and the candidate
provides documentation of the perfected security interest. 11 C.F.R. § 100.82(e)(1)(i). The

Committee’s reports and public property records raise a question as to whether the value of the
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collateral was equal to or greater than the loan amount and any senior liens w}}en the loan was
made. Additionally, the application of Massachusetts law governing tenants by the entirety raises
an issue as to whether the bank had a perfected security interest in the collateral property
sufficient to ensure that it made the loan on a basis that assured repayment.

Whether the value of the collateral property was greater than or equal to the loan amount
depends on whether the collateral was the entire residence or only Senator Kerry’s share of the
property. Assuming that the collateral for the loan is the entire residence, the $12.8 million fair
market value of the residence as estimated by the appraisal greatly exceeds the amount of Mellon
Trust’s loan, even in light of a possible senior lien arising from the $450,000 Citizen’s Bank
home equity credit line. However, the value of the collateral securing the Mellon Trust loan is
reported on Schedule C-1 as $6.4 million raising the possibility that the collateral securing the
loan may be limited to Senator Kerry’s interest in the property. If the bank’s collateral was
somehow limited in the underlying loan documents, then the fair market value of the bank’s
collateral may have been less than the amount of the loan and the senior lien.

A second concern is whether, in light of Massachusetts law, the bank has a perfected
security interest in the collateral sufficient to ensure that the loan was made on a basis that
assured repayment. As discussed supra, despite the unitary nature of a tenancy by the entireties,
Massachusetts permits either spouse to convey or encumber his or her individual interest in
property held as tenants by the entirety without the consent of the other, resulting in the creditor
acquiring the debtor spouse’s interest subject to the nondebtor spouse’s survivorship rights and
statutory right to continue living in the property if it 1s the principal residence. If that was the
case here, Mellon Trust’s ability to assure repayment would have been significantly undermined.

The current factual record suggests that Mrs. Heinz Kerry may have agreed to encumber
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the property by consenting to the mortgage. The Heinz Kerry response states that Mrs. Heinz
Kerry signed a “written acknowledgment” that the Trust could allow a mortgage to be placed on
the property “as required by the terms of the loan to Senator Kerry.” Heinz Kerry Response. A
Trustee’s Certificate filed with the Mellon Trust mortgage certifies that the trustee has the
“complete authority to enter into a mortgage . . . encumbering the property . . . ” and that “all the
beneficiaries . . . have accordingly authorized and instructed” the trustee to execute the
mortgage. Attachment 3. We have no information whether both were signatories to the loan,
however, so it is unclear whether Mrs. Heinz Kerry can be considered a non-debtor spouse for
purposes of Mass. Gen. Laws, ch. 209, §1. If not, then Mellon Trust’s interest would still
presumably be subject to Mrs. Heinz Kerry’s statutory right to continue to live in the property,
assuming it is her principal residence.

The Committee reports and responses to the complaint suggest that the loan was solely
Senator Kerry’s obligation. The responses of both the Committee and Mrs. Heinz Kerry refer to
the loan as the Senator’s loan and the mortgage as one the Senator obtained. See Committee
response at 1 and 2 (“In December 2003, Senator Kerry took out a mortgage”; “on December 19,
2003, Senator Kerry obtained a $6.4 million mortgage loan™) and Mrs. Heinz Kerry response
(“This complaint addresses a mortgage loan taken out by Senator Kerry”); (“Mrs. Heinz Kerry
[signed a document] as required by the terms of the loan taken out by her husband”). These
references may not have intended to imply that Senator Kerry was solely liable for the loan, but
read in view of the Scheduled C-1 valuation of the collateral as $6.4 million, Senator Kerry’s half
of the property and the absence of a reported co-endorser, this point needs to be clarified through

a review of the loan documents.
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First General Counsel’s Report

As for the other regulatory factors relevant to determining whether or not the loan was
made in the ordinary course of business, information contained in the responses, the Committee’s
reports and public records indicate that the loan was evidenced by a written instrument and was
subject to a due date. However, the available information does not permit us to determine
conclusively that the $6.4 million loan bore Mellon Trust’s usual and customary rate of interest
for this type of loan. The 3.125% variable interest rate coupled with the apparent 10-year
interest-only payment requirement strike us as quite favorable when compared to the interest
rates on the earlier December loans Senator Kerry made to the Committee that originated from
draws on lines of credit at Mellon Bank and Citizen’s Bank. The $500,000 draw on the Mellon
Bank credit line bore a 5.5% variable interest rate and the $350,000 draw on the Citizen’s Bank
credit line bore a 3.5% variable interest rate. The interest rate and interest-only terms may well
be usual and customary for the level and type of loan made by Mellon Trust to Senator Kerry.
Given that we will be seeking information concerning the Mellon loan as discussed above, we
believe the prudent course is also to seek information about whether the interest rate was
customary for this type of loan.

In order to determine whether Mellon Trust’s $6.4 million loan to Senator Kerry was
made on a basis that assured repayment, this Office recommends that the Commission find
reason to believe that the Committee and Mellon Trust violated 2 U.S.C. § 441b.

D. Reporting Violations Relating to the Loan

Finally, the Committee apparently misreported the date the Mellon Trust Loan was
incurred on Schedule C-1. In addition, the circumstances under which the loan was obtained

raise questions as to whether the Committee’s receipt of the loan proceeds was properly reported.
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Based on public news reports, Senator Kerry obtained the loan for use in connection with
his campaign. See e.g., Thomas B. Edsall, Kerry Lends Campaign $6.4 million, supra (stating
that Kerry announced he obtained a $6.4 million loan to lend his campaign money); Patrick
Healy, Kerry Mortgage to Help Fund Race, supra (stating that the candidate was seeking a
mortgage on his home for campaign expenses). A candidate who receives a loan for use in
~connection with his campaign receives it as an agent of his authorized committee. 2 U.S.C.

§ 432(e)(2).

The Mellon Trust mortgage indicates that the underlying loan was dated December 19,
2003. The Schedule C-1s contained in the Committee’s reports, however, report the loan as if it
were two separate loans received on two different dates as discussed in Section ILB. It may be
that Senator Kerry received the loan proceeds in installments, executed two promissory notes
rather than one, or that he intended to use only some of the proceeds of the loan to finance his
campaign. If not, and the entire loan was indeed obtained for use in connection with his
campaign as the campaign publicly announced, then the Senator received the funds as an agent of
the Committee and receipt of the entire loan amount should have been reported at the time he
received it, in the January 2003 Year End Report. See 2 U.S.C. § 432(e)(2); 11 C.F.R. §§
101.2(a) and 102.8(a).

On the other hand, based on the Committee’s reports, it appears that Senator Kerry did
not loan his committee about $95,130 of the loan proceeds, suggesting that the entire loan was
not for use in connection with his election. In that case, it was appropriate for the Committee to
report on Schedule C-1 the actual amount of the loan proceeds received in a particular reporting

period rather than the total amount of the $6.4 million loan. In either case, though, the
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Committee should have reported December 19, 2003 as the date the loan was incurred on
Schedule C-1. See 11 C.F.R. § 104.3(d)(4) and instructions for FEC Form 3P at 13-14.

Finally, if it turns out that the collateral for the $6.4 million loan was the entire residence,
and if Mrs. Heinz Kerry also signed the loan, then the Committee misreported on Schedule C-1
the value of the collateral as only Senator Kerry’s share of the property and failed to indicate that
the loan had another endorser.

Based on the foregoing, we recommend that the Commission find reason to believe that
the Committee violated 2 U.S.C. § 434(b) and 11 C.F.R. § 104.3(d)(4).

| III. INVESTIGATION
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IV. RECOMMENDATIONS

1.

Find reason to believe that John Kerry for President, Inc. and Robert Farmer, in his
official capacity as treasurer, violated 2 U.S.C. §§ 441a(f), 441b, and 434(b) and
11 C.F.R. § 104.3(d)(4).

Find reason to believe that Teresa Heinz Kerry violated 2 U.S.C. § 44‘1 a(a)(1)(A).

Find reason to believe that Mellon Trust of New England, N.A. violated 2 U.S.C.
§ 441b.

Approve the attached Factual and Legal Analyses.,

Approve the appropriate letters.

Date

3 /(0/0{ /}@ Y

A.Kahl
Deputy General Counsel

onda J. Vosdifigh
Associate General Counsel for Enforcement

Sidney Ro'wg )

Assistant General Counsel

\povSfes

Dawn Odrowski A
Attorney 7 5«

" Attachments
1. December 19, 2003 Mortgage and Adjustable Rate Rider
2. August 23, 1999 Citizen’s Bank Open-End Mortgage
3. Trustee’s Certificate dated December 18, 2003
4. Factual & Legal Analyses (3)
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Lender's address is ONE BOSTON PLACE, BOSTON, NASSACHUSETTS 02108

Lender is the mortgagee under this Security Instrument.

(D) "Note™ means the promissory note signed by Borrower and dated DECEMBER 19TH, 2003

The Note states that Borrower owes Lender SIX MILLION FOUR HUNDRED THOUSAND
AND 00/100 Dollars
(US.$ 6,400,000.00 ) plus interest Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt 1n full not later than JANUARY 1ST, 2034 .
(E) "Property” means the property that is described below under the heading "Transfer of Rights
in the Property.”

(F) "Loan™ means the debt evidenced by the Note, plus interest, any prepayment charges and late
charges due under the Note, and all sums due under this Security Instrument, plus interest.

(G) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The
following Riders are to be executed by Borrower [check box as applicablel:

Adjustable Rate Rider [] Condominium Rider Second Home Rider
Balloon Rider (] Planned Unit Development Rider 1-4 Family Rider
VA Rider (] Biweekly Payment Rider [X] Other(s) [specify] SCHEDULE A

(H) "Applicable Law™ means all controlling applicable federal, state and local statutes,
regulations, ordinances and administrative rules and orders (that have the effect of law) as well as
all applicable final, non-appealable judicial opinions.

(I) "Community Association Dues, Fees, and Assessments” means all dues, fees,
assessments and other charges that are imposed on Borrower or the Property by a condominjum
association, homeowners association or similar organization.

(I) "Electronic Funds Transfer” means any transfer of funds, other than a transaction
originated by check, draft, or similar paper instrument, which is initiated through an electronic
terminal, telephonic instrument, computer, or magnetic tape so as to order, instruct, or authorize
a financial institution to debit or credit an account. Such term includes, but is not limited to,
point-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire
transfers, and automated clearinghouse transfers.

(K) "Escrow Items” means those items that are described in Section 3.

(L) "Miscellaneous Proceeds™ means any compensation, settlement, award of damages, or
proceeds peid by any third party (other than insurance proceeds paid under the coverages
described in Section 5) for: (i) damage to, or destruction of, the Property; (ii) condemnation or
other taking of all or any part of the Property; (iii) conveyance in liev of condemnation; or (1v)
misrepresentations of, or omissions as to, the value andlor condition of the Property.

(M) "Mortgage Insurance™ means insurance protecting Lender against the nonpayment of, or
default on, the Loan. ,
(N) "Periodic Payment™ means the regularly scheduled amount due for (1 principal and
interest under the Note, plus (i1) any amounts under Section 3 of this Security Insti ament. -
(O) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.)
and its implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended
from time to time, or any additional or successor legislation or regulauon that governs the same
subject matter. As used in this Security Instrument, "RESPA" refers to all requirements and
restrictions that are imposed in regard 1o a "federally related mortgage loan”™ even if the Loan
does not qualify as a "federally related mortgage loan” under RESPA.
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(P) "Successor in Interest of Borrower™ means any party that has taken title to the Property,
whether or not that party has assumed Borrower's obligations under the Note andlor this Security

Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures tp Lender (i) the repayment of the Loan, and all renewals,
extensions and modifications of the Note; and (ii) the performance of Borrower’s covenants and
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby
mortgage, grant and convey to Lender and Lender’s successors and assigns, with power of sale, the
following described property located in the COUNTY {Type of Recording Jurisdiction]
of SUFFOLK {Name of Recording Jurisdiction):

SEE SCHEDULE A ATTACHED

Parcel ID Number: which currently has the address of
19 LOUISBURG SQUARE [Street]
BOSTON {City} . Massachusetts 02108 (Zip Codel
("Property Address”):

TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements
and additions shall also be covered by this Security Instrument. All of the foregoing is referred to
in this Security Instrument as the “Property.”

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed
and has the right to mortgage, grant and convey the Property and that the Property is
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally
the ti*’ - to the Property against all claims and demands, subject to any encumbrances of record.

T 1S SECURITY INSTRUMENT combines uniform covenants for national use and

" non-uniform covenants with limited variations by jurisdiction to constitute a uniform security

instrument covering real property,

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

I. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late
Charges. Borrower shall pay when due the principal of, and interest on, the debt evidenced by the
Note and any prepayment charges and late charges due under the Note. Borrower shall also pay
funds for Escrow Items pursuant to Section 3. Payments due under the Note and this Security

lnutnnls(___l‘:s
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Instrument shall be made in U.S. currency However, if any check or other instrument received by
Lender as payment under the Note or this Security Instrument is returned to Lender unpaid,
Lender may require that any or all subsequent payments due under the Note and this Security
Instrument be made in one or more of the following forms, as selected by Lender: (a) cash; (b)
money order; (c)} certified check, bank check, treasurer’s check or cashier's check, provided any
such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the
Note or at such other location as may be designated by Lender in accordance with the notice
provisions in Section 15. Lender may return any payment or partial payment if the payment or
partial payments are insufficient to bring the Loan current. Lender may accept any payment or
partial payment insufficient to bring the Loan current, without waiver of any rights hereunder or
prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not
obligated to apply such payments at the time such payments are accepted. If each Periodic
Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan
current. [f Borrower does nat do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the
outstanding principal balance under the Note immediately prior to foreclosure. No offset or claim
which Borrower might have now or in the future against Lender shall relieve Borrower from
making payments due under the Note and this Security Instrument or performing the covenants
and agreements secured by this Security Instrument,

2. Application of Payments or Praceeds. Except as otherwise described in this Section 2,
all payments accepted and applied by Lender shall be applied in the following order of priority:
(a) interest due under the Note; (b) principal due under the Note; (c) amounts due under Section
3. Such payments shall be applied to each Periodic Payment in the order in which it became due.
Any -remaining amounts shall be applied first to late charges, second to any other amounts due
under this Security Instrument, and then to reduce the principal balance of the Note.

H Lender receives a payment from Borrower for a delinquent Periodic Payment which
includes a sufficient amount to pay any late charge due, the payment may be applied to the
delinquent payment and the late charge. If more than one Periodic Payment is outstanding, Lender
may apply any payment received from Borrower to the repayment of the Periodic Payments if,
and to the extent that, each payment can be paid in full. To the extent that any excess exists after
the payment is applied to the full payment of one or more Periodic Payments, such excess may be
applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment

. charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellancous Proceeds to principal due
under the Note shall not extend or postpone the due date, or change the amount, of the Periodic
Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments
are due under the Note, until the Note is paid in full, a sum (the ~ “unds”) to provide for payment
of amounts due for: (a) taxes and assessments and other items which can attain priority over this
Security Instrument as a lien or encumbrance on the Property; (b) leasehold payments or ground
rents on the Property, if any; (c) premiums for any and all insurance required by Lender under
Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower to
Lender in lieu of the payment of Mortgage Insurance premiums in accordance with the provisions
of Section 10. These items are called "Escrow Items.” At origination or at any time during the
term of the Loan, Lender may require that Community Association Dues, Fees, and Assessments,
if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
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Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section.
Borrower shall pay Lender the Funds for Escrow Items unless Lender waives ‘Borrower's
obligation to pay the Funds for any or all Escrow [tems. Lender may waive Borrower’s obligation
to pay to Lender Funds for any or all Escrow [tems at any time Any such waiver may only be in
writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the
amounts due for any Escrow Items for which payment of Funds has been waived by Lender and,
if Lender requires, shall furnish to Lender receipts evidencing such payment within such time
period as Lender may require, Borrower's obligation 10 make such paymeats and to provide
receipts shall for all purposes be deemed to be a covenant and agreement contained in this
Security Instrument, as the phrase "covenant and agreement” is used in Section 9. If Borrower is
obligated to pay Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the
amount due for an Escrow Item, Lender may evercise its rights under Section 9 and pay such
amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow ltems at any time by a notice
given in accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all
Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit
Lender to apply the Funds at the ume specified under RESPA, and (b) not to exceed the
maximum amount a lender can require under RESPA. Lender shall estimate the amount of Funds
due on the basis of current data and reasonable estimates of expenditures of future Escrow Items
or otherwise in accordance with Applicable Law.

The Funds shafl be held in an institution whose deposits are insured by a federal agency,
instrumentahty, or entity (including Lender, if Lender is an institution whose deposits are so
insured) or in any Federal Home Loan Bank. Lender shall apply the Funds 1o pay the Escrow

.Ttems no later than the time specified under RESPA. Lender shall not charge Borrower for

holding and applying the Funds, annually analyzing the escrow account, or verifying the Escrow
Items, unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to
make such a charge. Unless an agreement is made in writing or Applicable Law requires interest
to be paid on the Funds, Lender shall not be required to pay Borrower any interest or earnings on
the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the

"Funds. Lender shall give to Borrower, without charge, an annual accoummg of the Funds 8s

required by RESPA. :

If there is a surplus of Funds held in escrow, as defmed under RESPA, Lender shall account
to Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held
in escrow, as defined under RESPA, Lender shall notify Borrower as required by RESPA, and
Borrower shall pay to Lender the amount necessary to make up the shortage in accordance with
RESPA, but in no more than 12 monthly payments. If there is a deficiency of Funds held in
escrow, as defined under RESPA, Lender shall notify Borrower as requn'ed by RESPA, and
Borrower shall pay to Lender the amount necessary to make up the deficiency in accordance with
RESPA, but in no more than 12 monthly payments,

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly
refund to Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold
payments or ground rents on the Property, if any, and Community Association Dues, Fees, and
Assessments, if any. To the extent that these items are Escrow Items, Borrower shall pay them in
the manner provided in Section 3.

Borrower shall promptly dxscharge any lien which has priority over - this Security Instrument
unless Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in
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a manner acceptable to Lender, but only so long as Borrower is performing such agreement; (b)
contests the lien in good faith by, or defends against enforcement of the lien in, legal proceedings
which in Lender’s opinion operate to prevent the enforcement of the lien while those proceedings
are pending, but only until such proceedings are concluded; or (c) secures from the holder of the
lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. If
Lender determines that any part of the Property is subject to a lien which can attain priority over
this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days
of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of
the actions set forth above in this Section 4

Lender may require Borrower to pay a one-time charge for a real estate tax verification
andlor reporting service used by Lender in connection with this Loan.

5. Property lnsurance. Borrower shall keep the improvements now existing or hereafter
erected on the Property insured against loss by fire, hazards included within the term “extended
coverage,” and any other hazards including, but not limited to, earthquakes and floods, for which
Lender requires insurance. This insurance shall be maintained in the amounts (including
deductible levels) and for the periods that Lender requires. What Lender requires pursuant to the
preceding sentences can change during the term of the Loan. The insurance carrier providing the
insurance shall be chosen by Borrower subject to Lender’s right to disapprove Borrower’s choice,
which right shall not be exercised unreasonably. Lender may require Borrower to pay, in
connection with this Loan, either: (a) a one-time charge for flood zone determination, certification
and tracking services; or (b) a one-time charge for flood zone determination and certification
services and subsequent charges each time remappings or similar changes occur which reasonably
might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with

‘the review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain
insurance coverage, at Lender’s option and Borrower’s expense. Lender is under no obligation to
purchase any particular type or amount of coverage. Therefore, such coverage shall cover Lender,
but might or might not protect Borrower, Borrower's equity in the Property, or the contents of

. the Property, against any risk, hazard or liability and might provide greater or lesser coverage

than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so
obtained might significantly exceed the cost of insurance that Borrower could have obtained. Any
amounts disbursed by Lender under this Section 5 shall become additionsl debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the
date of disbursement and shall be payable, with such interest, upon notice from Lender to
Borrower requesting payment,

All insurance policies required by Lender and renewals of such policies shall be subject to
Lender's right to disapprove such policies, shall include a standard mortgage clause, and shall
name Lender as mortgagee andlor as an additional loss payee. Lender shall have the right to hold
the policies and renewal certificates. If Lender requires, Borrower shall promptly give to Lender
all receipts of paid premiums and renewal no .es. If Borrower obtains any form of insurance
coverage, not otherwise required. by Lender, for damage to, or destruction of, the Property, such
policy shall include a standard mortgage clause and shall name Lender as mortgagee andlor as an
additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender.
Lender may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower
otherwise agree in writing, any insurance proceeds, whether or not the underlying insurance was
required by Lender, shall be applied to restoration or repair of the Property, if the restoration or
repair is economically feasible and Lender’s security is not lessened. During such repair and
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restoration period, Lender shall have the right to hold such insurance proceeds until Lender has

- had an opportunity to inspect such Property 1o ensure the work has been completed to Lender's

satisfaction, provided that such inspection shall be undertaken promptly Lender may disburse
proceeds for the repairs and restoration in a single payment or in a series of progress payments as
the work 1s completed. Uniess an agreement is made in writing or Applicable Law requires
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of
Borrower If the restoration or repair is not economically feasible or Lender’s security would be
lessened, the insurance proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such insurance proceeds shall
be applied in the order provided for 1n Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available
insurance claim and related matters. [f Borrower does not respond within 30 days to a notice
from Lender that the insurance carrier has offered to settle a claim, then Lender may negotiate
and settle the claim. The 30~day period will begin when the notice is given. In either event, or if
Lender acquires the Property under Section 22 or otherwise, Borrower hereby assigns to Lender
(a) Borrower's rights to any insurance proceeds in an amount not to exceed the amounts unpaid
under the Note or this Security Instrument, and (b} any other of Borrower’s rights (other than the
right to any refund of unearned premiums paid by Borrower) under all insurance policies
covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender
may use the insurance proceeds either 1o repair or restore the Property or to pay amounts unpaid
under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower’s
principal residence within 60 days after the execution of this Security Instrument and shall
continue to occupy the Property as Borrower's principal residence for at least one year after the

_ date of occupancy, unless Lender otherwise agrees in writing, which consent shall not be

unreasonably withheld, or unless extenuating circumstances exist which are beyond Borrower's
control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower
shall not destroy, damage or impair the Property, allow the Property to deteriorate or commit
waste on the Property. Whether or not Borrower is residing in the Property, Borrower shall
maintain the Property in order to prevent the Property from deteriorating or decreasing in value
due to its condition. Unless it is determined pursuant to Section 5 that repair or restoration is not
economically feasible, Borrower shail promptly repair the Property if damaged to avoid further
deterioration or damage. If insurance or condemnation proceeds are paid in connection with
damage 10, or the taking of, the Property, Borrower shall be responsible for repairing or restoring
the Property only if Lender has released proceeds for such purposes. Lender may disburse

- proceeds for the repairs and restoration in a single payment or in a series of progress payments as

the work is completed. If the insurance or condemnation proceeds are not sufficient to repair or
restore the Property, Borrower is not relieved of Borrower’s obligation for the completion of such
repair or restoration.

Lender or its agent may make reasonable entries upon and mspecuons of the Property. If it
has reasonable cause, Lender may inspect the interior of the nmprovements on the Property.
Lender shall give Borrower notice at the time of or prior to such an interior inspection specifying
such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan
application process, Borrower or any persons or entities acting at the direction of Borrower or
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with Borrower's knowledge or consent gave materially false, misleading, or inaccurate
infarmation or statements to Lender (or failed 1o provide Lender with material information) in
connection with the Loan. Material representations include, but are not limited to, representations
concerning Borrower’s occupancy of the Property as Borrower’s principal residence.

9. Protection of Lender’s Interest in the Property and Rights Under this Security
Instrument. If (a) Borrower [ails to perform the covenants and agreements contained in this
Security [nstrument, (b) there is a legal proceeding that might significantly affect Lender’s interest
in the Property andlor rights under this Security Instrument (such as a proceeding 1n bankruptcy,
probate, for condemnation or forfeiture, for enforcement of a lien which may atuin priority over
this Security Instrument or to enforce laws or regulations), or (c) Borrower has abandoned the
Property, then Lender may do and pay for whatever is reasonable or appropriate to protect
Lender’s interest in the Property and rights under this Security Instrument, including protecting
andlor assessing the value of the Property, and securing andlor repairing the Property. Lender’s
actions can include, but are not limited to: {(a) paying any sums secured by a lien which has
priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys’
fees to protect its interest in the Property andlor rights under this Security Instrument, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited
to, entering the Property to make repairs, change locks, replace or board up doors and windows,
drain water from pipes, eliminate building or other code violations or dangerous conditions, and
have utilities turned on or off. Although Lender may take action under this Section 9, Lender does
not have to do so and is not under any duty or obligation to do so. It is agreed that Lender incurs
no liability for not taking any or all actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of
Borrower secured by this Security Instrument. These amounts shall bear interest at the Note rate
from the date of disbursement and shall be payable, with such interest, upon notice from Lender
to Borrower requesting payment.

It this Security Instrument is on a leasechold, Borrower shall comply with all the provisions
of the lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not
merge unless Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making
the Loan, Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect.
I, for any reason, the Mortgage Insurance coverage required by Lender ceases ta be available from
the mortgage insurer that previously provided such insurance and Borrower was required to make

‘separately designated payments toward the premiums for Mortgage Insurance, Borrower shall pay

the premiums required to obtain coverage substantially equivalent to the Mortgage Insurance
previously in effect, at a cost substantially equivalent to the cost to Borrower of the Mortgage
Insurance previously in effect, from an alternate mortgage insurer selected by Lender. If
substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue to
pay to Lender the amount of the separately designated payments that were due when the insurance
coverage ceased to be in effect. Lender will accept, use and retain these payments as s
non-refundable loss reserve n lieu of Mortgsge Insurance. Such loss reserve shall be
non-refundable, notwithstandin,_ the fact that the Loan is ultimately paid in full, and Lender shalt
not be required to pay Borrower any interest or earnings on such loss reserve Lender can no
longer require loss reserve payments il Mortgage Insurance coverage (in the amount and for the
period that Lender requires) provided by an insurer selected by Lender again becomes available, is
obtained, and Lender requires separately designated payments toward the premiums for Mortgage
Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and
Borrower was required to make separately designated payments toward the premiums for
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Mortgage Insurance, Borrower shall pay the premiums required to maintain Mortgage Insurance
in effect, or to provide a non-refundable loss reserve, until the Lender’s requirement for Mortgage
Insurance ends 1n accordance with any written agreement between Borrower and Lender providing
for such termination or until terminauon is required by Applicable Law Nothing in this Section
10 affects Borrower’s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses. Lender (or any enuty that purchases the Note) for certain
losses it may incur if Borrower does not repay the Loan as agreed. Borrower is not a party 1o the
Mortgage Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time,
and may enter into agreements with other parties that share or modify their risk, or reduce losses.
These agreements are on terms and conditions that are satisfactory to the mortgage insurer and
the other party (or parties) to these agreements. These agreements may require the mortgage
insurer 1o make payments using any source of funds that the mortgage insurer may have available
{which may include funds obtained from Mortgage Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any
reinsurer, any other entity, or any affiliate of any of the foregoing, may receive (directly or
indirectly) amounts that derive from (or might be characterized as) a portion of Borrower's
payments for Mortgage Insurance, 1n exchange for sharing or modifying the mortgage insurer's
risk, or reducing losses. If such agreement provides that an affiliate of Lender takes a share of the
insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is
often termed “captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to
pay for Mortgage Insurance, or any other terms of the Loan. Such agreements will not
increase the amount Borrower will owe for Mortgage Insurance, and they will not entitle
Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with
respect to the Mortgage Insurance under the Homeowners Protection Act of 1998 or any
other law. These rights may include the right to receive certain disclosures, to request
and obtain cancellation of the Morigage Insurance, to have the Mortgage Insurance
terminated automatically, and/or to reccive a refund of any Mortgage Insurance
premiums that were unearned at the time of such cancellation or termination. -

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellancous Proceeds are
hereby assigned to and shall be paid to Lender.

[t the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or
repair of the Property, if the restoration or repair is economically feasible and Lender’s security is
not lessened. During such repair and restoration period, Lender shall have the right to hold such
Miscellaneous Proceeds until Lender has had an opportunity to inspect such Property to ensure
the work has been completed to Lender's satisfaction, provided that such inspection shail be
undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement or
1n a series of progress payments as the work is completed. Unless an agreement is made in
writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender
shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the
Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument, whether
or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or no* then
due, with the excess, if any, paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which th: fair
market value of the Property immediately before the partial taking, destruction, or loss in value is
equal to or greater than the amount of the sums secured by this Security Instrument immediately
before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise
agree in writing, the sums secured by this Security Instrument shall be reduced by the amount of
the Miscellaneous Proceeds multiplied by the following fraction: {a) the total amount of the sums
secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair
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market value of the Property immediately before the partial taking, destruction, or loss in value.
Any balance shall be paid to Borrower. .

In the event of a partial taking, destruction, or loss in value of the Property in which the fair
market value of the Property immediately before the partial taking, destruction, or loss in value is
less than the amount oﬁhc sums secured immediately before the partial taking, destruction, or
loss in value, unless Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds
shall be applied to the sums secured by this Security Instrument whether or not the sums are then
due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for
damages, Borrower fails to respond to Lender within 30 days after the date the notice is given,
Lender is authorized to collect and apply the Miscellaneous Proceeds either to restoration or
repair of the Property or to the sums secured by this Security Instrument, whether or not then
due. "Opposing Party” means the third party that owes Borrower Miscellaneous Proceeds or the
party against whom Borrower has a right of action in regard to Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun
that, in Lender’s judgment, could result in forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument.
Borrawer can cure such a default and, if acceleration has occurred, reinstate as provided in Section
19, by causing the action or proceeding to be dismissed with a ruling that, in Lender’s judgment,

ecludes forfeiture of the perty or other material impairment of Lender's interest in the

roperty or rights under this Security Instrument. The proceeds of any award or claim for
damages that are attributable 1o the impairment of Lender’s interest in the Property are hereby
assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not ap{lied to restoration or repair of the Property shall
be applied in the order provided for in Section 2.

FZ. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the
time for payment or modification of amortization of the sums secured by this Security
Instrument granted by Lender to Borrower or any Successor in Interest of Borrower shall not
operate to release the liability of Borrower or any Successors in Interest of Borrower. Lender shall
not be required to commence proceedings against any Successor in Interest of Borrower or to
refuse to extend time for payment or otherwise modify amortization of the sums secured by this
Security Instrument by reason of any demand made by the original Borrower or any Successors in
Interest of Borrower. Any forbearance by Lender in exercising any right or remedy including,
without limitation, Lender’s acceptance of payments from third persons, entities or Successors in
Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Asstgns Bound. Borrower
covenants and agrees that Borrower’s obligations and liability shall be joint and several. However,
any Borrower who co-signs this Security [nstrument but does not execute the Note (a "co-signer”): .
(a{ is co-signing this Security Instrument only to mortgage, grant and convey the co-signer’s
interest in the Property under the terms of this Security Instrument; {b) is not personally
obligated to pay the sums secured by this Security Instrument; and {(c) agrees that Lender and any
other Borrower can agree to extend, modify, forbear or make any accommodations with regard to
the terms of this Security Instrument or the Note without the co-signer's consent. .

Subject to the pravisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower’s ' ligations under this Security Instrument in writing, and is approved by Lender, shall
obtain all of “jorrower’s rights and benefits under this Security Instrument. Borrower shall not be
released from Borrower's obligations and liability under this Security Instrument unless Lender
agrees to such release in writing. The covenants and agreements of this Security Instrument shall

+ bind (except as provided in Section 20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection
with Borrower's default, for the purpose of protecting Lender’s interest in the Property and rights
under this Security Instrument, including, but not limited to, attorneys’ fees, property inspection
and valuation fees. In regard to any other fees, the absence of express authority in this S:curity
Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the
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charging of such [ee. Lender may not charge fees that are expressly prohibited by this Security
Instrument or by Applicable Law.

If the Loan is subject to a law which sets masimum loan charges, and that law is finally
interpreted so that the interest or other loan charges collected or to be collected in connection
with the Loan exceed the permitted limits, then: (a§ any such loan charge shall be reduced by the
amount necessary to reduce the charge to the permitted limut, and (b) any sums already collected
from Borrower which exceeded permitted limits will be refunded to Borrower. Lender may
choose to make this refund by reducing the principal owed under the Note or by making a direct
payment to Borrower. If a refund reduces principal, the reduction will be treated as a partial
prepgyment without any prepayment charge (whether or not a pregayment charge is provided for
under the Note). Borrower’s acceptance of any such refund made by direct payment to Borrower
will constitute a waiver of any right of action Borrower might have arising out of such
overcharge.

15. Notices. All notices given by Borrower or Lender in connection with this Security
Instrument must be in writing. Any notice to Borrower in connection with this Security
Instrument shall be deemed to have been given to Borrower when mailed by first class mail or
when actually delivered to Borrower's notice address il sent by other means. Notice to any one
Borrower shall constitute notice to all Borrowers unless Applicable Law expressly requires
otherwise. The notice address shall be the Property Address unless Borrower has designated a
substitute notice address by notice to Lender. Borrower shall promptly notify Lender of
Borrower’s change of address. If Lender specifies a procedure for reporting Borrower's change of

address, then Borrower shall only report a change of address through that specified procedure. -

There may be only one designated notice address under this Security Instrument at any one time

Any notice to Lender shall be given by delivering 1t or by mailing it by first class mail to -

Lender’s address stated herein unless Lender has designated another address by notice to
Borrower. Any notice in connection with this Security Instrument shall not be deemed to have
been given to Lender until actually received by Lender. If any notice required by this Security
Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy the
corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall
be governed by federal law and the law of the jurisdiction in which the Property is located. All
rights and obligations contained in this Security Instrument are subject to any requirements and
limitations of Applicable Law. Applicable Law might eaplicitly or implicitly allow the parties to
agree by contract or it might be silent, but such silence shall not be construed as a prohibition
against agreement by contract. In the event that any provision or clause of this Security
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other
provisions of this Security Instrument or the Note. which can be given effect without the
conflicting provision. ) -

As used in this Security Instrument: (a) words of the masculine gender shall mean and
include corresponding neuter words or words of the feminine gender; (b§ words in the singular
shall mean and include the plural and vice versa, and (c) the word "may” gives sole discretion
without any obligation to take any action,

17. Borrower’s Copy. Borrower shall be given one copy of the Note and of this Security
Instrument, :

_18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this
Section 18, "Interest in the Property” means any legal or beneficial interest in the Property,
inctuding, but not limited to, those beneficial interests transferred in a bond for deed, contract for
deed, installment sales contract or escrow agreement, the intent of which is t* . transfer of title by
Borrower at a future date to a purchaser. .

If all or any part of the Property or any Interest in the Property is sold ur transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred)
without Lender’s prior written consent, Lender may require immediate payment 1n full of all
sums secured by this Security Instrument. However, this option shall not be exercised by Lender
if such exercise is prohibited by Applicable Law.

Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice
shall provide a period of not less than 30 days from the date the notice is given in accordance with
Section 15 within which Borrower must pay all sums secured by this Security Instrument.
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If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitted by this Security Instrument without further notice or demand on Borrower,

19. Borrower's Right to Reinstate. After Acceleration. If Borrower meets certain
conditions, Borrower shall have the right 1o have enforcement of this Security Instrument
discontinued at any time prior to the earliest of: (a) five days before sale of the Property pursuant
to any power of sale contained in this Security Instrument; (b} such other period as Applicable
Law might specify for the termination of Borrower’s right to reinstate; or (c) entry of a judgment
enforcing this Security Instrument. Those conditions are that Borrower: (a8) pays Lender all sums
which then would be due under this Security Instrument and the Note as if no acceleration had
occurred; (b) cures any default of any other covenants or agreements; (c) pays all expenses
incurred 1n enforcing this Security Instrument, including, but not limited to, reasonable attorneys’
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting
Lender’s interest in the Property and rights under this Security Instrument; and (d) takes such
action as Lender may reasonably require to assure that Lender’s interest in the Property and rights
under this Security Instrument, and Borrower’s obligation to pay the sums secured by this
Security Instrument, shall continue unchanged. Lender may require that Borrower pay such
reinstatement sums and expenses in onc or more of the following forms, as selected by Lender:
(a) cash: (b) money order; (c) certified check, bank check, treasurer’s check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal
agency, instrumentality or entity; or (d) Electronic Punds Transfer. Upon reinstatement by
Borrower, this Security Instrument and obligations secured hereby shall remain [ully effective as
if no acceleration had occurred. However, this right to reinstate shall not apply in the case of
acceleration under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial
interest in the Note (together with this Security Instrument) can be sold one or more times
without prior notice to Borrower. A sale might result in a change in the entity (known as the
"Loan Servicer”) that collects Periodic Payments due under the Note and this Security Instrument
and performs other mortgage loan servicing obligations under the Note, this Security Instrument,
and Afpplicable Law. There also might be one or more changes of the Loan Servicer unrelated to a
sale of the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of
the change which will state the name and address of the new Loan Servicer, the address to which
payments should be made and any other information RESPA requires in connection with a notice
of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer
other than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will
remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed
by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as
either an individual litigant or the member of a class) that arises from the other party’s actions
pursuant to this Security Instrument or that alleges that the other party has breached any

ovision of, or any duty owed by reason of, this Security Instrument, until such Borrower or

nder has notified the other party (with such notice given in compliance with the requirements
of Section 15) of such alleged breach and afforded the other party hereto a reasonable period after
the giving of such notice to take corrective action. If Applicable Law provides a time period
which must elapse before certain action can be taken, that time period will be deemed to be
reasonable for purposes of this paragraph. The notice of acceleration and opportunity to cure
given to Borrower pursuant to Secuon 22 and the notice of acceleration given to Borrower
pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
activ provisions of this Section 20.

. 1. Hazardous Substances. As used in this Section 21: {(a) "Hazardous Substances” are
those substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental
Law and the following substances. gasoline, kerosene, other flammable or toxic petroleum
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products, toxic pesticides and herbicides, volatile solvents, materials containing asbestos or
formaldehyde, and radioactive materials, (b) "Environmental Law™ means federal laws and laws
of the junisdiction where the Property 1s located that relate to health, safety or environmental
protection; (c) "Environmental Cleanup”™ includes any response action, remedial action, or
removal action, as defined in Environmental Law; and (d) an "Environmental Condition™ means
a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any
Hazardous Substances, or threaten to release any Hazardous Substances, on or in the Property.
Borrower shall not do, nor allow anyone else to do, anything affecting the Property (a) that is in
violation of any Environmental Law, (b) which creates an Environmental Condition, or {(c)
which, due to the presence, use, or release of a Hazardous Substance, creates a condition that
adversely affects the value of the Property. The preceding two sentences shall not apply to the
presence, use, or storage on the Property of small quantities of Hazardous Substances that are
generally recognized to be appropriate to normal residential uses and to maintenance of the
Property (including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender wrizten notice of (a) any investigation, claim, demand,
lawsuit or other action by any governmental or regulatory agency or private party involving the
Property and any Hazardous Substance or Environmental Law of which Borrower has actual
knowledge, (b) any Environmental Condition, including but not limited to, any spilling, leaking,
discharge, release or threat of release of any Hazardous Substance, and {(c) any condition caused by
the presence, use or release of a Hazardous Substance which adversely affects the value of the
Property. If Borrower learns, or is notified by any governmental or regulatory authority, or any
private party, that any removal or other remediation of any Hazardous Substance affecting the
Property 1s necessary, Borrower shall promptly take all necessary remedial actions in accordance
with Environmental Law. Nothing herein shall create any obligation on Lender for an
Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as
follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to
acceleration following Borrower’s breach of any covenant or agreement in this Security
Instrument (but not prior to acceleration under Section 18 unless Applicable Law
provides otherwise). The notice shall specify: (a) the default; (b) the action required to
cure the default; (c) a date, not less than 30 days from the date the notice is given to
Borrower, by which the defasult must be cured; and (d) that failure to cure the default on
or before the date specified in the notice may result in acceleration of the sums secured
by this Security Instrument and sale of the Property. The notice shall further inform
Borrower of the right to reinstate after acceleration and the right to bring a court action
to assert the non-existence of a default or any other defense of Borrower to acceleration
and sale. If the default 1s not cured on or before the date specified in the notice, Lender
at its option may require immediate paymeat in full of all sums secured by this Security
Instrument without further demand and may invoke :he STATUTORY POWER OF
SALE and any other remedies permitted by Applicable .aw. Leander shall be entitled to
collect all expenses incurred in pursuing the remedies provided in this Section 22,
including, but not limited to, reasonable attorneys’ fees and costs of title evidence.

If Lender invokes the STATUTORY POWER OF SALE, Lender shall mail a copy of
a notice of sale to Borrower, and to other persons prescribed by Applicable Law, in the
manner provided by Applicable Law. Lender shall publish the notice of sale, and the
Property shall be sold in the manner prescribed by Applicable Law. Lender or its
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designee may purchase the Property at any sale. The proceeds of the sale shall be applied
in the following order: {(a) to all expenses of the sale, including, but not limited to,
reasonable attorneys’ fees; (b) to all sums secured by this Security Instrument; and (c)
any excess to the person or persons legally entitled to it.

23. Release. Upon payment of all sums secured by this Security Instrument, Lender shall
discharge this Security Instrument. Borrower shall pay any recordation costs. Lender may charge
Borrower a fee for releasing this Security Instrument, but only if the fee is paid to a third party
for services rendered and the charging of the fee is permitted under Applicable Law.

24. Waivers., Borrower waives all rights of homestead exemption in the Property and
relinquishes all rights of curtesy and dower in the Property. S

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Security Instrument and in any Rider executed by Borrower and recorded with it.

Witnesses:

Lnda € SN sen
LINDA K. SMITH, CO-TRUSTEE OF THE T8J LOULIBHRDOWer

SQUARE NOMINEE TRUST
M e (Seal)
MELLON BANK, NA BY ROBERT HAAS, VICE PRESBYHMower
CO-TRUSTEE OF THE T8 LOUISBURG SQUARE NOMINEE TRUST
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower . -Borrower
(Seal) (Seal)
-Borrower -Borrower
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COMMONWEALTH OF PENNSYLVANIA

Allegheny, ss December_l_glﬁ.’ 2003

Then personally appeared Robert Haas the above named Vice President of
MELLON BANK, N A, which in its capacity as Trustee under the Declaration
acknowledges the foregoing instrument to be his free act and deed, before me,

)

Notary Publi
My Commission expires

Notanal “eal
Genrude C Bepudry, Notary Public
Bradford Woods Boro. Allegheny County
My Commussion Expires July 9, 2005

Member, Pennsylvania Associalion ol Notanes
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On this \qf‘ day of DC( ZN{)W , before me personally appeared

Linda K. Smrin

_ County ss:

to me known to be the person(s) described in and who executed the foregoing instrument, and -
acknowledged that helshelthey executed the same as hisfher/their free act and deed.

My Commission Expires: 0% 07-07

T e ey

\lotary Public

NOTARY PUBLIC - 8WE
OF ILUNOIS
mea
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ADJUSTABLE RATE RIDER
THIS ADJUSTABLE RATE RIDER is made on DECEMBER 18TH, 2003 , and is

‘incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of

Trust or Security Deed (the "Security Instrument’) of the same date given by the
undersigned (the "Borrower") to secure Borrower's Adjustable Rate Note (the "Note'} to
MELLON TRUST OF NEW ENGLAND, N.A. (the "Lender”) of the
same date and covering the property described in the Security Instrument and located at

19 LOUISBURG SQUARE, BOSTON, MA 02108
[Property Address]

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE INTEREST
RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE MAXIMUM RATE
THE BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows'
A. INTEREST RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an initial interest rate of 3.125 %. The Note provides
for changes in the interest rate and the monthly payments, as follows:
4, INTEREST RATE AND MONTHLY PAYMENT CHANGES

{A) Change Dates
The interest rate | will pay may change on FEBRUARY 1ST, 2004 and on

the first day of each month thereafter. Each date on which my interest rate could change.

is called a "Change Date."

(B) The Index

Beginning with the first Change Date, my interest rate will be based on an index
The “Index” is the One Month London Interbank Offered Rate (LIBOR) as published daily in
the "Money Rates" Section of The Wall Street Journal as the British Bankers' Association
average of interbx k offered rates for dollar deposits in the London market based on
quotations at 16 .vajor banks. The most recently published rate in effect in The Wall
Street Journal on the day before each Change Date is called the "Current Index".

If the Index is no longer available, the Note Holder will choose a new index which
is based upon comparable information The index may not be reported in The Wall Street
Journal or any other newspaper, but will be an index about which public information I1s
readily available. The Note Holder will give me notice of this choice.

Page 1 of 3 LIBOR MONTHLY ARM RIDER (7/99)
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(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by
adding TWO percentage points (Z2.000 %) ("Margin”)
to the Current index The Note Holder will then round the result of this addition to the
nearest one—eighth of one percentage point (0.125%). Subject to the limits stated in Section
4D) below, this rounded amount will be my new interest rate until the next Change Date.
In the event that the sum of the Current Index and Margin for any adjustment period is
one-sixteenth {1/16th) more or less than the nearest one-eighth (1/8th) of one percent, my
interest rate for that adjustment period will be rounded to the next highest one-eighth
(1/8th) of one percent

During the first 120 months of this loan, the Note Holder will determine the
amount of my new monthly payment that will be sufficient to pay the monthly interest
charges on my loan at my new interest rate. Beginning with the Change Date on—
JANUARY 1ST, 2014 ., the Note Holder will determine the amount of the monthly
payment that would be sufficient to repay the unpaid principal in full on the Maturity Date
at my new interest rate in substantially equal payments.

~

(D) Limits on Interest Rate Changes
m On the first Change Date there will be no imit on the amount of the adjustment
wy except for the Maximum or Minimum Rates; at each Change Date thereafter, my adjustable
- rate of interest will never be increased or decreased by more than THE
1y FEXENIUFH LEMINCN XXX XX X X X Xl XKl JoEX XK XY Maximum or Minimum rate limitations The
' “Maximum Rate" is 10.750 %; the "Minimum Rate" is 3.000 %.

woef

9

i:g (E) Effective Date of Changes

o My new interest rate will become effective on each Change Date. | will pay the
0 amount of my new monthly payment beginning on the first monthly payment date after the
™ Change Date until the amount of my monthly payment changes agan.

(F) Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest
rate or the amount of my monthly payment not less than twenty five (25) calendar days
before the payment at the new interest rate or amount i1s due. The notice will include
information required by law to be given me along with the title and telephone number of a
person who will answer any question | may have regarding the notice

12. UNIFORM SECURED NOTE

(A) Until | exercise my Conversion Option under the conditions stated in Section 5
of the Adjustable Rate Note, Uniform Covenant 17 of the Security In irument is amended
to read as follows:

Transfer of the Property or a Beneficlal interest in Borrower. If all or any part
of the Property or any interest in it is sold or transferred (or if a beneficial interest in
Borrower is sold or transferred and Borrower is not a natural person) without the Note
Holder's 'prior written consent, the Note Holder may, at its option, requre immediate
payment in full of all sums secured by the Socunty Instrument However, this option shall
not be exercised by the Note Holder if exercise is prohibited by federal law as of the
date of the Security Instrument The Note Holder also shall not exercise this option if (a) |
cause to be submitted to the Note Holder information required by the Note Holder to
Page 2 of 3 LIBOR MONTHLY ARM RIDER (7/99)
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evaluate the intended transferee as if a new loan were being made to the transferes; and
() the Note Holder reasonably determines that the Note Holder's security will not be
impaired by the loan assumption and that the risk of a breach of any covenant or
agreement in the Security Instrument is acceptable to the Note Holder.

To the extent permitted by applicable law, the Note Holder may charge a reasonable
fee as a condition to the Note Holder's consent to the loan assumption. The Note Holder
may also require the transferee to sign an assumption agreement that 1s acceptable to the
Note Holder and that obligates the transferee to keep all the promises and agreements
made in the Note and in the Security Instrument | will continue to be obligated under the
Note and the Security Instrument unless the Note Holder releases me in writing.

If the Note Holder exercises the option to require immediate payment in full, the
Note Holder shall give me notice of acceleration. The notice shall provide a period of not
less than 30 days from the date the notice is delivered or mailed within which | must pay
all sums secured by the Security Instrument If | fail to pay these sums prior to the
expiration of this period, the Note Holder may invoke any remedies permitted by the
Security Instrument without further notice or demand on me.

(B) If | exercise my Conversion Option under the conditions stated in Section 5 of
the Adjustable Rate Note, Uniform Covenant 17 of the Security Instrument described in
Section 12(A) above shall cease to apply to the Property securing this Note and the
following shall apply instead.

Transfer of the Property or a Beneficial Interest in Borrower. If all or any part
of the Property or any interest in it 1s sold or transferred (or if a beneficial interest in
Borrower is sold or transferred and Borrower is not a natural person) without the Note
Holder's prior written consent, Note Holder may, at its option, require immediate payment
in full of all sums secured by this Security Instrument However, this option shall not be
exercised by the Note Holder if exarcise i1s prohibited by federal law as of the date of the
Security Instrument -

If the Note Holder exercises this option to require immediate payment in full, the
Note Holder shall give me notice of acceleration The notice shall provide a period of not
less than 30 days from the date the notice 1s delivered or mailed within which | must pay
all sums socured by the Security Instrument If | fail to pay these sums prior to the
expiration of this period, the Note Holder may invoke any remedies permitted by the
Security Instrument without further notice or demand on me.

. BY SIGNING BELOW, BORROWER accepts and agrees to the terms and covenants
cont. sied in this Adjustable Rate Rider.

LK\M\E 5“\7‘“/) (SEAL) W Heeer (SEAL)

LINDA K. SMITH, CO-TRUSTEE OF THE T&J Borrower weLlow sawk. NA BY ROBERT HAAS, VICE PRESIDENT Borrower
LOUISBURG SQUARE NOMINEE TRUST CO-TRYSTEE OF ,THE T&J LOUISBYRG SQUARE NOMINEE
(SEAL) w ¥ A (SEAL)
' Borrower hl ; Borrower

{Sign Original Only)
Page 3 of 3 LIBOR MONTHLY ARM RIDER {7/99)
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"Exhibit “A™

19 Louisbusg Square
Legal Description

A ceruin parcel of land siuated in the Beacon Hill Section of the City of Boston, Suffolk Counry,
Massachusets, and being more particularly described as follows:

Beginning at the comer of Pinckney Sueet and Louisburg Square, thence

N08-30-00E a distance of seventy-six and forty-five hundreths (76.45°) feet by said Pinckney Street to
a point, thence

N86-36-00E a distance of twenty-eight and twenty-two hundreths (28.22°) feet 1o & point, thence

S03-27-28E a distance of twenty-one and cighty-cight hundreths (21.88°) feet by 17 Louisburg
Square to & point, theace

§86-33-27W  a distance of one and thirty-four hundreths (1.34") feet by said 17 Louisburg Square to s
point, thence

By a curve to the left with a radius of eight and two hundreths (R = 8.02°) feet and & length of twelve and
six hundreths (L - 12.06") feet by said 17 Louisburg Square to a point, theace

S00-22-03W  a distance of forty-seven and forty-one hundreths (47.41°) feet by said 17 Louisburg
Square 1o a point, thence

$90-00-00W A distance of Wirty-one and sixty-one bundreths (31.61°) feet by Louisburg Square to the
point of beginning.

Said parcel contins s 2,198 square feet and is shown as 19 Louisburg Square on a plan entitled
“Resubdivision Plan of Land, Louisburg Square, Bostoa, MA. Prepared for the Abbey Group, Prepared by Andover
Engineering, Inc., 138) Washington Street, Newtoa, MA, February 10, 1994, Scale 1* = 10°."

For mortgagors' title see Deed recorded in Book 19549,
Page 213,
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CITIZENS BANK

,STRY OF DEEDS
)gg %LE"H%G& AAH ATTEST

199cEP -8 AM 9: 18
OPEN-END MORTGAGE
Home Equity Credit Line o] - s
Jand F.7imsy

RECISTIR ~F DEEOS

THIS MORTGAGE (the “Securtty instrument”) is DATED 00/23/1999
The morngagor(s) is/are
LINDA X. SXITH, TRUSTES OF THS T & J LOUISBURG SQUARR
WOMINER TRUST

NELLOX BAXK, M.A., TRUSTES OF THE T & J LOUISBURG SQUARX
NOICNER TRUST

(the "Morigagor’} This Secunty Instrument is granted to the Morigagee

Citizens Bank of Massachusetts
asavmbmkorgmzedundumlamotmesmmmmmm«mm 'phaol‘ !

28 State Street, Boston, MA 02109 {"Lender”)

This Secunty Instrument secures 1o the Lender (1) the repayment of the debt ewdenced by a Home Equity Credd Line
Agreement made m favor of the Lender by

JOEN P XERRY

and dated as of 08/23/71999  _ (ihe Agreemenf') including but not imited to. any Asture advances,
with mnterest thereon, made to the s ) of the Agr { by the Lender under Paragraph 1 below, (n) all
renawals, extensions and modificatons of lhe 9 t, (in) the payment of all other sums, with interest, advanced
under Paragrsph 9 below 1o protect the secunty of this Secunty Insirument, and (iv) the performance of the
covenants and agreements under this Secunty Instrument and the Agreement.

The Agr 13 an adjustable rate ving loan ag ', pursuant 10 which the Lender has agreed
to lend money o the Mortgagor from time to tme pursuant lo an open-end credit plan as defined in Secton 1 of
Chapter 140D of the Massachusetts General Laws

The maximum amount secured by tis Secunty Instrumeni s $ _£%50,000,00  of pancipal, plus mtercst thereon
and all other ges and fees imposed by the Lender under the Agreement and this Secunty Instrument, mncluding,
but not bruted to, ts cisb d by the Lender under Paragraph 9 below

For this purpose, the Mortgagor. in consideration of the debt evidenced by the Agreement, does hereby mortgage.
grant and convey to the Lender and the Lenders successors and assigns, with STATUTORY POWER OF SALE
AND MORTGAGE COVENANTS, the following descnbed property located mn tha County of SUFFOLK

C alth of M husetts

“See attached legal description hereto and made a part hereo!.”

which has the address of 19 LOUISBURG SQUARE, BOSTON, MA 02108

{the "Property Address®),

TOGETHER wath aft the improvements now or hereafier eracted on the property descrived above, and all

easements, fights. appurtenances, fixtures and rents now or hereafier a pan of or to the property descnbed

above, all of which shall be d d to be and a part of such property Al replacements and additons shall

g;s': be covered by this Secunly Instrument  All of the foregoing shall be referred to »n Unis Secunty insrument as the
perty © .

<
!
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THE MORTGAGOR COVENANTS that the Mortgagor ts lawfully sersed of the estate heredy conveyed and has the
fight 1o mongage, grant and convey the Property, and that the Property 13 unencumbered, except for encumbrances
axpressly pormitted by thes Security lnstument, mwmwuqunm’ymmbu

Property against sl claime and % o y permitied by this Security

The Mongagor and the Lender covensnt and sgree 8s foliows

1. Open-End Mortgags. This Security instrument is an opsn-end mortgage and the Lender shall heve o the
rights, powers and prolections Lo which the hoider of any open-end morigage s entitied, Including, without Emitation,
sil nghts, powers and prolections under Section 288 of Chapter 180 of the Massachuset:s General Laws. The
mmndnwmmywnwyw"‘ such nis s desired, subdjoct lo the terme and
of the t. Tha amounts which the Mongagor bormows and re- under the Agr nt ghat
banhmdbnmhmmmma'FuunMvmel

The Mongagor agrees that each Future Advance shall be secured by and have pnority under us Secunty Instrument
as f such Future Advance wers made as of the dale this Secunty instrument was recorded

Al no tme shall the pancipal amount of the deht securcd by Bus Cecunty | d the principal

of the Agn nor shall the matusty of Fulure Advances secured by Pus Secunty Instnument extend
beyond the matunty date of the Agreement Al Future Advances shall be recorded on the books and records of the
Lender

2. Future Advances Benefit Mortgagor Even If Mortgagor Is Not Also a Maker of the Agreement. If 2
Moﬂwnndahoamawolmhgvnmt.mmngaguhmmmesm(n)oxnﬂmmmshal
be considered as an advance for the benefit of such Morigagor, wtu)-umumwmumumaeu
evidenced theredy, as if such Mortgagor had signed the Agr , that the extent of such
Mmqmiﬁwbrsudldeumllulnmadmwumgagonmmmmmm including, dut not
Wmited o, any rents, p of ved on the Property and any proceeds thereol, and any
mofdmmmmdmcandemmmmmdumwbmmm With respect to such
Mortgagor only, tha Lender agrees to lock solely to the Property and such fents, pokcies. proceeds and
condmboanuﬁs-acuonofmedeblsecmedhereby

The Lencer and any other Mortgagor or maker(s) cf the Agl may agree to extend, madify, forbear or make
any other accommodations with regard to the terms of this Secunty instrument or the Agreement without such
Mortgagor's consent and without releasing such Morgagor or modifying this Secunty Instrument as to such
Mortgagor's interest in the Property

3. Payment of Principal and Interest. The Mortgcgor shall promptly pay when due the pnncipal of and the mterest

on the debt evidanced by the Agreement, and all other fees and charges as provided in the Agr i, and the

pnncipal of and interest on any Future Advances secured by this Secunly Ins! t This S y Instrument
pay of the Agr according to its lerms which are incorporated by reference nto thrs Secunty

instrument.

4. Application of Payments. Unless applicable law requires o.hcrw:sa all paymants received by the Lender under

this Secunty Instn t and the A t may be hed to owing 10 the Lender from the

Mortgagor and from the {s) of ma 9 n whatever arder the Lender, in its sole discretion, chooses

S. Variable Rate. The Agreement provides for changes in the rate of finance charge, as more particularly descnbed
n the Agreement. All references to mnterest in this Secunty Instrument shall be to the vanable rate of finance charge
set forth i the Agreement

68 Prior Mortgages and Deeds of Trust, Charges. Liens The foliomng p
indedtedness (the Semwor Mortgage™) are a part of this Mortgage The lien of ths Mortgage secunng the

ndebledness may be secondary and infencr to an existing han Grantor expressly ang agrees 10 pay, or
see to tha payment of, the Senior Morigage and 1o prevent any defaull on such Senior Mongage. any default under
the ts evid g such indebied: or any default under any Y ts for such indebtedness

The Mortgagor shall not modify, amend or extend the Senor Mortgage or the dedt secured thereby without the
wntten consent of the Lender. The Mortgagor shall pay or cause to be pad all taxes, assessments, and other
charges, fines. and imposibONs atinbutable to the Property which may attain a pnomty over tus S y ir

and leasehold payments or ground rents. if any

The Mortgagor shall not alow any lien or encumbrance 10 attach 1o the Prog. 1y, other than the hen for unpait real
estate taxes not yet dua and payable (the “Accrued Taxes™) and the Senor Morgaga. Without iimiting the scope of
the foregoing, the Mongagor shall promptly discharge any hien, other than the Accrued Taxes and Senior Mongage.
which has pnonty over this Secunty instrument unless the AMorigagor (1) m good faith contasts the lien by, or defends
against enforcement of the fien i, legal proceedings which in the Lenders opinion, operale to prevent the
antorcement of the lien or forfeiture of any pant of the Property and (1) deposits with the Lender money or other
secunty acceptabie 10 the Lender {0 sabsly the amount of such lien  If the Lender delermnes that any part of the
Property 13 subject 10 a hen protubited under thus Secunty Instrument the Lender may give the Mortgagor a notice
rdentlying the ken, and the Mortgagor shall satisfy the hen or take one or more of the acbons descnbed above within
ten (10) days of the gving of notice

7. Huard or Property lnsurance. The Mongagor shall keep the mpi g or hereafier erected
the Property mnsured aganst loss by fire, hazards inciuded within the term nmeu Ccoversga®, and such other
hum a3 tha Lender may g Without flood Tive shall be

nmmnmlmmneﬂodsumnndmmay roquire vmmouthmmwlwvgdng.tmnwm-sm

_bomuntundnnm-munlnoloumnm W plus ait

which have prionty over this Secunty Instrument uniess mo tephcarm value of the Property 18 less
than this sum, i which case this insurence shall be for the full replacement value of the Property

ATTACEMENT __<2
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Where appropriate, the Lender may requsre the Mortgagor to mamtamn insurance agamst rent 10ss 1n addibon to the
msurance descrided above

The insurance carmier providing the mnsurance shall be chosen by the Mortgagor sudject to the Lender's approval
winch shatt not be unreasonsdly withheld Al and is shal be m form and content

acceptable 10 the Lender, with such maxwmum deductible clauses as the Lender may require and shall inClude a

standsrd mongagee Clause m favor of and ; a lorm acceptable (o the Lender The Lender shall have the right to
hoild the policies and renowsis, subject 10 the terms of the Senior Mortgage

All insurance policies and renewals shall provide that they may not be cancelied or dinsushed without ten (10) days
prior writien nolice 1o the Lender and not contam any discisimer of the insurer’s kabuity for fadure 10 grve such nonce
It the Lender requires. the Mortgagor shall promotly give 0 the Lender ali receipts cf pawd or ond |
nohces In the event of loss, the Martgagor shall give promp! notce to he insurance camer and the Lender The
Lender may make proof of loss il nol made promotly by the Morgagor

Unless the Lender and the Morigagor otherwise agree 1h wnling of unless otherwise required under the terms of
any pnar mortgage of record, casualty p dis shall be applied to restoraion or repair of the Property
damaged, if the restoration or repar s economically feasible and the Lender's secunty s not lessenes If the
restorahon or repair 18 not economically feasidle c- the Lender's secunty would be lessened the insurance proceeds
shall be apphed 1o the reduchon of the indebtedness of the surs secured by this Secunly Instrument, whether or nol
then due, with any excess pad to the Mortgayor

i the Martgagoe abanaons the Property, or does ot answer withn thity (30) days. a nolice from the Lender that the
insurance camer has offered to settte @ clasm of insurance benefils, then the Lender may collect and apply the
insurance proceeds The Lender may use the proceeds to repar of resiore the Property of to pay sums secured by
this Secunty Instrument, whether of not then due  The thirty (30) day penod will begsn when the Lender sends the
nolice to the Morntgagor

Unless the Lender and the Mortgagor otherwise agree i witing, any apph of p ds 10 pancipal shall not
extend or postpone the due date of the monthly payments referred to m Paragraph 3 above or change the amount
of the payments. If, under Paragraph 19 below, the Property 1s acquired by the Lender, the Morigagor s nght to any
msurance policies and proceeds resulting from damage to the Property pnor to the acquision shall pass o the
Lender to the extent of the sums secured by this Secunty Instrument immediately pnor 10 the acquisition

8. Preser Mal and P of Property, Mortgagot's Loan Applicati L holds. The
Montgagor shali keep the Property in Good repair and shall not destroy, damage or impauw the Property, allow the
Property to detenorate, or commit waste or permit any nuisance on the Property  The Mortgagor shatl be i default
any forferture acuon or proceedmg, whether civil or cnminal, 1s begun that in Lenuer's good faith judgment could
result m forfeiture of the Property or otherwise matenally impair the lren created by this Secunty Instrument or the
Lender's secunty interest.

The Mortgagor shall aiso be i default f the Mortgagor dunng the loan apphcation process, gave matenally false or
naccurate information or statements 10 the Lender (of failed to provide the Lender wath any matenal information) in
connection with the loan evicenced by the Agreement

The Mortgagor shall comply with all the provisions of any lcase if this Secunty Instrument i1s on a leasehold  If the
Mortgagor acquires fee bile to the Property the leasehold and the fee Lilie shall not merge uniess the Lender agrees
to the merger m wnling

9. Protection of Lender’s Rights in the Property Mortgage Insurance. If the Mongagor fails to perform the
covenants and agreements contaned in this Secunty instrument promptly, or if there 1s a legal or admmistrative
proceeding that, m the judgment of the Lender, may significantly affect the Lender s nghts in the Property (such as a
proceeding in dankrupiCy. probate, for condemnation or o enforce laws or regulations), then the Lender may do or
pay for whatever the Lender » ytop the value of the Property and the Lenders nghts n
the Property The Lenders actons may include paying r le attomeys fees and entenng {or causng its
agent or independent contractor (o enter) on the Property 1o make repairs  Although the Lender may take achon
under ttws Paragraph S, the Lender does not have o £o 5o

Any amounts disbursed by the Lender under ttus Paragraph 9 shall become addibonal dedt of the Mortgagor
secured by this Secunty Instrument. Uniess the Morigagor and the Lender agree to other terms of payment, these
amounts shall dear interest from the date of disbursement at the vanable rate of interest apphcable to the
Agreement. and shall be payable with interest. upon notce from the Lender to the Mortgagor requesting payment
Any such action by Lender shall not be consirued as cunng the defauR 30 as to dar Lender from any remedy that #
otherwsse would have had.

If the Lender requwed morigage mnsurance as s conditon of making the loan dbythis S Y the
Mortgagor shall pay the p quired to the mortgage insurance in effect unti such tine as the
requirement for the morgags nsurance termmates n with the Mortgagor's and the Lender's wntten
agresment or applicable law.

10. Inspection. The Lender or iis agent or independent contractor may make reasonabie entnes upon and
mspections of the Property The Lender shall give the Mortgagor notice at the me of or pnor to an mnspechon
specifying reasonable cause for the mspechon

11. Cond t The p ds of any award or claim for damages, direct o¢ quential, in with
any condemnation or other taking of part or all of the Property, or for Y in kou of cond: ar haredy
assigned and shall be pad (o the Lander subject to the terms of the Semor Mortgage and any other mortgage, deed
of trust or other security agreement with a hen which has pnonty over us Secunty Instrument.
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In the event of 2 total lalung of the Property subject 1o the terms of the Semor Morigage the proceeds shall be
apphed to the sums securad by ihs Secunty instrument, whether or not then Cue, with any excess padd 10 the
Mongagor. In the event of a partal talung of the Property. uniess the Morigagor and the Lender agree n wnbng or
mmmumamuum the proceeds shall al the ophon of the Lender be appled
toward the hereby = such order as the Lender may determeng Or toWarg the repas, rebukhng or
resiorstion of the Property upon such condibons as the Lender may require, or toward both of such purposes.

It the Property ls sbandoned by the Mortgagor, or i, aher notice Dy Ihe Lender o the Mongegor that the condemnor
offers to make 8n awsrd or seltie 8 claim for damages, the Morigagor fads 10 respond to the Lander wittun thiny (30)
days afier the date the nodce » Grven the Lender s authonzed, subject 1o the terms of Ihe Semor Morigage. (o
collect and apply the proceeds, al Its option, either 1o restoration or repair of the Property or 1o the sums secured by
tus Securty instrument, whother or not ihen due

Uniess the Lender and ihe Moitgagor otherwise agree i witing any of pr [ pal shail not
enlend or postpone the due date of the monthly payments referred 10 in Paragraph 3 abovo or changa lha amount of
Such payments

12. Mortgagor Not Released; Forbearance by Lender Not a Walver. Extension of the tme for payment or
modification of smortzaton of the sums secured by this Secunty Instrument granted by the Lender lo any maker(s)
of the A of to any 1 intere L1 of the Mortgagor or of any such maker shal’ not operate 10 release
Nwdmmlmwvumag«smmmnmmu The Lender shall not be requwed to (1)
begin proceedings against any maker(s) of the Agr s n interest of the Mortgagor or of any
maker(s) of the Agreement, (u) refuse (o extend time for Dﬂyment or (m) otherwise modify amortization of the sums
secured by thxs Secunty Insirument by reason of any demand made by the onginal maker(s) of the Agreement or the
Mortgagor or any successor in interest of the Mortgagor of of such maker The Lender’s lorbearance in exercsing
any nght or rernedy shall not be a warver of or preciude the exercise of any such nght of remedy.

13. Successors and Assigns Bound; Joint and Several Liability. The covenants and agreements of this
Secunty instrument shali bind and benefit the successors and ass:gns of the Lender and the Mortgagor, subject o
the provisions of Paragraph 17 below The Mongagor's covenants and agreements shall be jont and several

14 Notices. Any notce to the Mortgagcer pr d forinthis S y Instrument shall be given by delvenng it or by
mailing «t by first class mail unless applicable law requires use of another method  The notice shall be directed 1o the
Property Address or any other address which the Morigagor designates by wntten notice to the Lender. Any nobice
to the Lender shall be given by first class mai! to Lender's address stated herewn, or 1o any other address which the
Lender designatas by nobce to the Mortgagor  Any notice pronded for in thes Secunty instrument shall be deemed to
have been grven to the Mortgagor or the Lender when dehvered or two (2) b days f ] g as
provided in this Paragraph 14

15. Goveming Law; Severability. This Secunly Instrument shall be govemed by federal law and the law of the
junschicton i winch the Property s localed in the event that any provision or clause of this Secunty lnstrument or me
Agreement conficts with apphcable law such confict shall not affect other p: of this S

the Agreement whuch can be given effect without the conficting p To this end, the provisions ol tus Secunly
Instrument and the Agreement are declared to be soverable

16. Mortgagor’s Copy. The Mortgaqor shail be given one copy of the Agreement and of this Secunty Instrument

17. Transfer of the Property of a Beneficlal Interest in the Mortgagor, ) It the Montgagor sells or
transfers all or any part of the Property or any inlerest in the Property, (or if a beneﬁaal nterest In the Morigagor 18
soid or transferred and the Mortgagor 1s not a natural pemn) w-mout Ihe Lender's pnor wntien consent, the Lender
will terminate the Lender’s commament to make Future A repey m fll of al
sums secured by this Secunty Instrument. unless prohdiled by applnrablo law if Lender requires inmediate
payment s full under this paragraph, Lender will give mortgagor at least (30) days to make tha requmed payment.
The 30-day penod wil begin on the date the notice s maied or delivered If the mortgagor does not make the
required payrnemt dunng that penod, Lender may act 10 enforce s nghts under this Secunty Instrument without
ghving Mortgagor any further notice of demand for payment. Your nghts under the Agreement belong to you onty and
may not be transferred or mngned. Your obligatons, however, are bindmg on your hews and legal representatives

13 Optional Relnstatement of Security Instrur nt by Lender. Notwithstanding the Lender's acceleraton of
the sums secured by thus Secunty instrument the  ader may. in Rs sole d any p i
begun by the Lender to enforce thws Secumty Inst. mmmanympmrbenwofa;udcmemmmngmls
Secunty Instrument i: (1) the Mortgagor pays the Lender all sums which would be then due under this

Instn and the Ag had no acceleration occurred, (#) the Mortgagor cures all breaches of any other
mmhuagmmnudmuwmnwmm&wmmmmam in the Agreement, (i) the
Mongagor pays all Die [ d by the Lender m enforcing the angd agr ts of the

Mortgagor contained in this Secunty Instrument and in enforcing the Lender’s remedies as provided i Parsgraph 19
Dbelow, including. but not krmited 10, reasonable attomeys fees, (v) the Mortgagor. at the sole option of the Lender,
executes a Morigage Agreement and Deed Modification Agreement which wat adjust the rate of interest on the

and will p such other terms and condihons as the Lender shalt b Judmg. bt not d to.
numnnonumngmnfmumns)anho' M 10 Future Ady and (v) the Mortgagor takes such
mmnmmembawmmtmmdemmLmor’smnﬂmmo

and the Mortgagors obligaton 1o pay the sums secured by Uus S y Instn t shall

unwmpasred, mmavommtmLendermmumgmbnuomumamunmhw

nt, this Security | as modified and the obligabons secured heredy shall remam m full force and
aflact as if no i had d Nothing in thus Paragraph 18 shall be doemed to require the Lender 1o
allow the Mortgagor 10 cure Ihis Secunty instrument or otherwse arsc any pi 'gs begun by the Lender

1o enforce this Secunty Instrument

RATTACHNENT ___.2.__,
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19. Acceleration; Remedies. To the full extent permutted dy law. upon a breach dy the Mortgagor of any covenant
n or condition of this Secunty Instrument or the Agr t or of any v W ted n with s
S y instn or the Agr or upon a Breach by the Mortgagor of the Statutory Condition, the Lender may
(i) require immediste pay n full of a3l sums secured by this Secunty Instrument without demand of nolice. except
23 expressly prohwdited by spplicable law. and/or (n) nvoke the STATUTORY POWER OF SALE and any other
remedies permitted Dy spplicadle lew The Lender shall be enttied to collect all expenses ncumred n pursuing the
remedies provided in this Pavagraph 19, wciuding but not hrded to, reasonable attomeys lees, costs of litle
evidence, sbstracts and title reports

If the Lender invokes the STATUTORY POWER OF SALE, the Lender shall mai a copy of @ notice of sals to Lhe
Mortgagor. snd 10 oiher persons prescnbed by apphkcable law. in the manner provided by applicabie law The Lender
shall publish the notice of sale, and the Property shall be soid in the manner prescrbed by appicable law The
Lmu-hmmywchaumoPmatmywommtﬂmhomymmwmamh.a
the Lender, in ks sole discrelion, ceems appropnate. The proceeds of the sale shall be appliod in the foliowng orcer
11) 1o al expenses of the sale. including, but nat kmited to, reasonable attomeys fees. (n} 10 all sums secured by Uus
Secunty Instrument; and (i) any excess 10 the person or persons legally entitied to d

20. Assignment of Rents The Mortgagor uncund Ty gns and fers to the Lender all the rents and
revenues of the Property The Mongagor authonzes the L2nder or the Lenders agenis and/or mndependent
contractors 10 coect the rents and revenues and hereby directs each tenant of tha Property 10 pay the rents 10 the
Lender or the Lender's agents and/or mdependent contractors However pnor 1o the Lender's nouce to the
Mortgagor of the Mortgagor's breach of any covenant or agr L thrs S y | 1. the Mortgagor shall
collect and receve all rents and of the Property This g t of rents consttutes an absolute
assignment and not an assignment for addonal secunty only

If the Lender gives notice of breach to the Morigagor (1) aft rents recerved by the Mortgagor shall be held by the
Mortgagor as trustee for the benefit of the Lender onty. to be apphed to the sums dby the S y Instn

(u) the Lender shall be entitied 10 coliect and recerve all of the rents of the Property, and (ii) each tenant of the
Property shall pay all rents due and unpaid to the Lender or the Lender’s agent on the Lender's wniten demand 0
the tenant.

The Mortgagor has not executed any dnor assignment of the renis except 1n favor of the holder of the Senior
Mortgage, and has not and will not perform any act that would prevent the Lender from exercrsing ils nghts under this
Parsgraph 20

Tha Lender shall not be required o enter upon, take control of or maintain the Property before or after giving nouce
of breach to the Mortgagor However the Lender of a judicially appointed receiver may do so 3t any tme there 1s a
breach. Any applicaton of renis shall not cure or wave any default or invalhdate any other nght or remedy of the
Lender. This assignment of rents of the Property shall termunate when the debl secured by this Secunty Instrument 1s
pad in full

21. Hazardous Substances. The Mortgagor shall not cause or permit lhe presence use, disposal, storage, of
release of any Hazardous Substances on or in the Property  The Mongagor shall not do or allow anyone else to do,
anytwng affecting the Property that 1s m violation of any Environmental Law The preceding two sentences shall not
apply to the lawful presence. use or storage on the Property of small quantiues of Hazardous Substances that are
generaity recognized to be appropnate to normal resxdential uses and to maintenance of the Property

The Mortgagor shall give the Lencer prompt wntien nolice of any Investgation, claim, demand, lawsurt or other
action by any governmental regulatory agency or pnvate party involving the Property and any Hazardous Substance
. \ a2

or Enveonmental Law of wiuch the Mortgagor has actual k ledgH the igagor learns. or 13 notfied by any
governmental or regulatory authonty that any removal or other of any H Substance affecting
the Property 1 necessary, the Mortgagor shall promplly take all necessary actons in wilh ble
environment law

As used in this Paragraph 21, "Hazardous Substances™ are those substances Gefined as toxic or hazardous

substances by enviranmental law and the folk g 'ces gasol other fiammable or toxic
petroleum products, toxic p and hertxaxdes, volatile solvents, matenals containing asbestos or formaidehyde,
and rodicactve matonals As used i tus Paragraph 21, “Er tal Law™ feceral laws and laws of the

junsdichion where the Property s iocated that relate to health, safety of environmental protection

22. Loan Charges. if the Agreement 1s subject 1o a law which sets maximum loan charges, and that law 1s finally
interpreted S0 that the interest or other ioan charges collected of 1o be coliected m connechon with the Agreement
exceed the permitad imits, then. (1) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted mut: and (u) any sums already collected from Mortgagor which exceeded permitted himts will
be refunded to Morigagor The Lender may choose to make this refund by reducing the pnncipal owed under the
A or by masing a direct pay 1o Morigagor. If a refund reduces pnncipal. the reduction will be ireated

a8 a partal prepayment under the Ag

23. Legislation, If enaciment or exprration of apphcable laws has the effect of rendenng any provision of the
Agreement or this Secunty instrument unenforceable according 10 its terms, the Lender, at #s ophon may (1)
termenate its commitment to make Future A {u) req payment in full of all sums secured by tns
Security In‘s.mnl. and/or (im) mvoke any remedres perrmted by Paragraph 19 unless expressly protitited by
applicable law. *

24. Rel Upon ter and discharge of the Agreement and al other sums secured by this Security
I ths S YAl t shall b nult and void and the Lender shall release this Secunty Instrument
without charge to the Mortgagor  The Mortgagor shall pay any recordation costs

25. Walvers. The Mortgagor waives ail nghts of homestead exemphion in the Property and all nghts of curtesy Il.ld
dower in the Property

mmcmmm__l_—a
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26. Condominl and"‘ ‘Unllt- lop t Provisi In the event the Property 1s a unt or units of a
or a p tha Mortgagor y ang agr to the # g a3
mmmum&amvswm

(a) The Mortgagor shall promptly pay the Mortgagor’s share of common expenses and 2 assessments as requred
wuwooammum-mmmwmam and shall fuily and laithfully keep and perform

esch and every and provision in such Constituent Documents As used herein, the tem
“Constituent Documents® Mrnnnmo deed or estadlishung the condominium or planned unit
development, the do: s biishing the gon .mdwmummmwmm
(the “Association”) or sny by-lsws, rules, reguk or ! {0 etther thereol
(®) I'Mhhbm-mnﬂhwmwk:v g the Property against loss from fire and other hazards
customarily nan sufficlent 10 provide the full replacement cost
wummmlowumduno)nnmmmwwmpodomumolmrmoymulra such
insurence (together with such on the of the unis as the Lender may require) shall satisfy
mwsmtomumum« Paragraph 7 above relating 1o hazard or property insurance, uniess
the Lender requires the Mortgagor to .-YheLamersMbeonuﬂedlomwalhc

Mongagor Lo mamtan such addiional nsurance if the Lender determmes that the Morigagor's percentage nterest m
the proceeds of such a master pohcy inadequalely protects the Lender's interest or if for any other reason Ihe Lender
deems such addonal nsurance appropnate. in the event of a casualy loss 10 or taking of the condominwm of
planned unit development or to any of the units therein

[0} mmmmwmmnym Lender of such loss or taking

{n) TMLcm«maychctwmaundumohmdmasmmmmmwtmsnm
and stead of the Morigagor with respect to ali matters of repair and restorabon of the same, and with respect to
the disposiion of the P ds or condemnation proceeds, and the Mortgagor hereby wrevocably
apponta the Lender as the Mortgagor's attomey-n-fact so 1o vola which appointment as attomey m fact 18
coupled with the Lenzer’s interest m the Property

(m) The Mortgagor will make all advances as reguired by the Association for rapair and restorabon due 10
madequacy of insurance proceeds or taking proceeds. provided that t has been voted to proceed with such
. repair and restorabon

(iv) The Mortgagor assigns to the Lender iis nght (o recerve any insurance proceeds or other funds payable as a
result of damage or condemnation and not apphed to a restoration and agrees to pay lo the Lender any such
funds recesved by the Lender wiuch are recewved by the Mongagor

(v) The Morgagor shall take such actions as may be reasonably necessary o insure thal the Association
maintasns pubhc kabilty insurance n amounts and such forms as are acceptable to the Lender

{c) The Morigagor shall promplly deliver 10 the Lender a true and full copy of each and every nohce of default
recewved by the Mortgagor with respect to any obhigation of the Mongagor under the Constituent Documents

(@) The Moﬁgogor shali not vote for of consent to any modification of or d 10, or rel n the
of any p of the Consttuent Documents, without the pnor wnlten consent of the Lender. The
Mortgagor shall not vote 1o p or subdivde the wum or planned unit development or vole 1o (1) abandon
or termnate the condominum or planned untt development, (u) terminate prof 'al manag of the
condominium or the planned uni development, or (m) take acuon which would render the insurance coverages
d by the A on table 10 the Lender withoul, in each case, the pnor wniten consent of the

Lender

27. Default You will be in default under the Agreement if any of the following occurs, each of which constitutes a
breach of a matenal obhigation of yours under the Agreement

(a) You fal to make any payment when due or 10 pay any charge or fee when due,

(b) Your acton or tadure 10 act adversely affects our secunty for your loan or a nght we have in the security (an
sttempt by any other credstor 10 take money Or other property of YOurs that IS In Our possSession Is an exampla of
a failure 10 act that would adversetly affect our secunty or secunty mterest),

{c) A court determines that you are bankrupt or insolvent, or

(d) You gave or giv~ us false or lly misleading inforr n with any ext of cred 1o
you under yourloa

28. Results of Default. If you are n default, we may lower your credst kmit, we may refuse lo make any further

under the A . we may refuse to pay any outstanding checks that would require us to make an
m»mlloanwmmmyluodwaonlhemaluopenydwbedmth-suutgageucunngmlun we may
take whatever other action 1s permatied under this Mongage. and we may exerc:se any and all of our nghts with
mpecuowOMMMyowlom.WQmmydomancmlyoupaylhemllarrmnlyoumonyour
toan wnmedistely, Afer default, we may at the rate of 2 px per month on the
outstanchng principal batance of your loan until alt amounts due are paid n hull

APTACEMENT
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REQUEST FOR NOTICE OF DEFAULT AND FORECLOSURE
UNDER SUPERIOR MORTGAGES OR DEEDS OF TRUST

The Morigagor and tha Lender request the hoider of any mortgege deed of trust or other encumbrance with 2 lien
which has priority over this Security instrument to give nobtice 10 the Lender, 3 the Lender's address as stated heren
of any defsult under the superior encumbrance and of any sale or other foreciosure action

BY SIGNING BELOW, the Mongsgor accepts and agrees [0 the terms and covenants conlamned i ths Security
Instrument and in any rider(s) executed dy the Mongagor and recorded with it

Ve K Imetn 8 27-99 |

r.xln.\ K. SMITR. TRUSTRR OF THR T & J LOUISBURG SQUARE

y-3/-99
NMELLON BANX, «» TRUSTEE OF THE = & J LOUISBURU: SQUARE
NOMINER TR
ATTACHMENT 4
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INDIVIDUAL ACKNOWLEDGMENT

STATE GR-GOMMEONWEALTH OF L J(O/enim. )

counTy oF Rndb ¥

onme 27 __QuﬂuEL_rﬁﬁ_ubuwmmm

LINDA K. SMITH, TRUSTER OF THE T & J LOUISBURG
SQUARE NOMINER TRUST

% me personaity known to be the p whose ) arare o5 8na such person(s) o
hat he/she/they (1) executed ihe same for the theren and (i) d his as hew oe act and
Geed

IN WITNESS WHEREOF 1 hereunio set my hand and officwl seal
{Ocal Sesf)

"““9@.3 2 2000

INDIVIDUAL ACKNOWLEDGMENT

STATE OR COMMONWEALTH OF Pum;; |L)(al'\\"‘
countyor “"C\Nﬂ\l

Onme_ Bl QLC%A‘)\’ hqc' before me appea

w'lll?“ 60“‘_41 F.,,T‘ Vice ‘v;.-cjfa n'p
LLON BANK, N. A.p TRUSTEB OF THE T & J LOUISBURG
SQUARR NOMINER TRUST

0 me personaity known to be the p {3) whose {3) w/are b *»mmmm 8nd 3uch person(s) acknowledged
huhdMey(n)enuMncnmluma theren d and (a) ftvs as ther free act and
deed

IN WITNESS WHEREOF., 1 hereunto set my hand and oficial seal

(C aot Sent)
Attenton Regstry of Deeds/Town or City Clerk,
Mal to-
i Bank C F
1 Citizens Dnive

Riverside, R1 02915

mmcmzm._Q.m
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SCHEDULE "A"

Fhe land with the buildings thereon located in Boston, Sutfolk County, Massachusetts, on
Loutsburg Square, shown as No 19 Lowssburg Square on a plan entitled "Resubdivision Plan of
Land. Lowsburg Square Bosion, MA™ prepared by Andover Engineening, Inc., 1333 Washington
Snect, Newton, MA, dated February 10, 1994 recorded with the Suffolk County Registry of
Deeds in Book 19058, Page 23 (the “Plan”), consisting of 2,198 square fect according to said
plan See deed recorded in Book 19549, Page 213 for a more particular description of this

propeny

Subyect to and with the benefit of all eascments, restrictions, condihons. provisions, nghts, nghts
of way. covenants, orders, 12kings. agreements, and reservations of record, and as set forth in
deeds. insofar as the same may be in force and applicable and as set forth 1n the following
nstruments recorded with Suffolk Deeds dat. d: (a) September 6, 1826 in Book 312, Page 217;
(b1 July 8, 1944 in Book 563, Page 1, (c) February }, 1944 1n Book 6089, Page 121 and 123 as
amended; (d) February 1, 1944 1n Book 6100, Page 193 as amended, (¢€) August 2], 19461n
Book 6308, Page 402, 404; (f) December 6, 1990 in Book 16622, Page 20; (g) March 6, 1992 in
Book 17345, Page 51; and (h) May 9, 1994 1n Book 19058, Page 43, all so far as now 1n force
and apphcable

Subject (o and with the benefit of assignment of all rights, utle and interest under covenants and
agreements recorded 1n Book 6089, Page 123 and Book 6100, Page 193

So much of the land above described 1s included within the hmts of said Louisburg Square, 1s
subject to the nghts of all persons law fully entitled theseto in and over the same, and there is
appurtenant to the land above descrnibed the right 10 use said way in common with others lawfully
entitied thereto, subject to restricuons, casements, covenants, agreements, and conditions of
record so far as now tn fosce and applicable

For morigagors title see deed recorded on January 11, 1995, 1n Book 19549, Page 213. at the
Sutfolh County Registry of Deeds

SMITH. Linda K. and
MF1EON BANK N A, TRUSTEES OF .
;& ' LOUISBURG SQUARE NOMINEE TRUST (recorded 1/11/95 in Book 19549, Page 202)

e —
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l"mlm"mmll TRUSTEE'S CERTIFICATE

. \o
saad

The undersigned, Linda K Smith and Mellon Bank, N A, Trustees of The T&J Louisburg
Square Nominee Trust w/d/t dated January 10, 1995 (the "Trust") and recorded with the Suffolk County
Registry of Deeds on January 11, 1995 in Book 19549, Page 202, hereby certify as follows

i The undersigned are the sole Trustees of said Trust,

2 That the Trust has not béen altered, amended, revoked, or terminated, but remains in

full force and effect,

3 That pursuant to said Trust, the Trustees has the full right, po»b:fénd §thor_;u to sell,

grg'.é"-'ﬂ

convey, assign or mortgage or otherwise dispose of all or any part of the Prem%esi 3';2:
4. As trustees of said Trust, the undersigned certify that they h % é ndg‘pcrﬁTB’Ee
o
authority to enter into a mortgage in the amount of $6,400,000 00 encumbenng§1 “? e*%' k:;én as
No. 19 Louisburg Square, Boston, Massachusetts, m Cj
5. The undersigned hereby certifies that all Beneficiaries of the Trust , have accordingly

authonzed and instructed the undersigned to execute the said documentation as described within

SO

Paragraph 4 herein; and 6) N
6. No Beneficiary is a minor or incapacitated, and
7 This Trustee Certificate may be executed in- more that one counterpart, with the effect

that all of the executed counterparts shall hav the effect of b'eing a single document.

Rdum To:

PAUL J. LITWIN, ESQ.
SHAMES & LITWIN
10 St. James Avenue, | 1th Fir.
Boston. MA 02116
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Subscribed and sworn to under the penalties of perjury this ﬂ_\ day of December, 2005

THE T&J LOUISBURG SQUARE NOMINEE TRUST

By \\\ﬁ(to\ K ﬁW\Y’W

Linda K. Smith, Trustee under the Declaration

of Trust dated January 10, 1995 for The T&J

Louisburg Square Nominee Trust (the “Declaration”)
and not individually

MELLON BANK, N A, Trustee as aforesaid and not
and not individually

By (‘\/\/\NV\A ("(-«—U\-
\ Robert Haas, Vice President

COMMONWEALTH OF PENNSYLVANIA

Allegheny, ss _ December@, 2003

Then personally appeared Robert Haas the above named Vice President of MELLON BANK,
N A, which in its capacity as Trustee under the Declaration acknowledges the foregoing instrument to
be his free act and deed, before me, .

Notary Public™"
My Commussion expires

Genrude CNgmnal Seal

enry eaudry. Notary Public

Bradford Woods Boro, Alleghreyny County
My Commisvion Fxpires July §. 2005

Member F21rsyivania ASsocialion ol Nolanes

: >
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STATE OF NEW-¥ORK
,SS December li 2003

Then personally appeared the above named Linda K Smith, as Trustee as aforesaid, and
acknowledges the foregoing instrument to be her free act and deed, before me, .

o - Notary Public (léom M‘/wfx

ISMCALVARE? ) My Commission expires 05,0’].(_,57
.. NOTARY PUBLIC . STATE CF ILLINOS
2; ) MY COMMISSION EXPRES: 050707
5T
e |
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1CERT . Mellon
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